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Commission Decision

of 19 July 2004

declaring a concentration to be compatible with the common market

and fhe functioning of the ERA Agreement

(Case No COMP/M. 3333- Sony/BMG)

(Only the English text is authentic)

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community,

Having regard to the Agreement on the European Economic Area, and in particular Article 57
thereof,

Having regard to Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of
concentrations between undertakings', and in particular, Article 26(2) thereof,

Having regard to Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control
ofconcentrations between undertakmgs2, and in particular Article 8(2) thereof,

Having regard to the Commission's decision of 12 Februmy 2004 to hitiate proceedings m this
case,

Having given the undertakings concerned the opportunity to make known their views on the
objections raised by the Commission,

Alter consulting the Advisory Committee on Concentrationss,

OJL24 2912004 p

2 OJ L 395, 30.12.1989, p. 1; corrected version OJ L 257, 21.9.1990, p. 13. Regulation as last amended by
Regulation (EC) No 1310/97 (OJ L 180, 9.7.1997, p. 1).

3 OJ C ...,..200., p....



Having regard to the anal report ofthe Hearing Ofbcer in this case4,

WHEREAS:

On 9 January 2004 the Commissioit received a notification pursuant to Article 4
of Regulation (EEC) No 4064/89 ("the Merger Regulation"), of a proposed
concentration by which the undertakings Bertelsirtttnn AG ("Bertelsmann") and
Sony Corporation of America belonging to the Sony group ("Sony", Japan)
merge their global recorded music businesses, Bertelsmann and Sony are
collectively referred to as "the Parties .

(2) By decision dated 12 February 2004, the Conimission found that the notified
operation raised serious doubts as to its compatibility v ith the common market
and the functioning of the EEA Agreement. The Commission accordingly
initiated proceedings in this case pursuant to A.rticle 6(1)(c) of the Merger
Regulation.

I. THE PARTIES

(3) Bertelsmann is an mternational media company; its world-wide activities include
music recording and pubhshing, television, radio, book publishing, magazines
and newspapers, print and media services, book and music clubs. Bertelsmann is
active in recorded music through its ~vhoily owned subsidiary Bertelsmann Music
Group, "BMG". BMG's record labels include Arista Records, Jive Records,
Zomba and RCA.

(4) Sony is globally active in music recording and puiblishing, industrial and consumer
electronics, and entertainment In recorded music it acts through Sony Music
Entertainment. Sony's labels inclutIe Columbia Records Group, Epic Records
Group and Sony Classical.

H. THE CONCENTRATION

(5) The proposed operation consists of the contribution of the global recorded music
businesses of the Parties (excluding Sony's activities in Japan) into three or more
newly created companies pursuant to a Business Contribution Agreement dated
11 December 2003. In the aggregate, these joint venture companies shall be
operated under the name SonyBMG.

Sony BMG will be active in the discovery and the development of artists (so-
called AAR5) and the subsequent triaTketing and sale of recorded music. Sony
BMG will not engage in related activities such as music publishing,
manufacturing and distribution.

QJ C ...,...200.,p....

AkR = Artist and Repertoire; the music industry's equivalent of research and development.



(7) The proposed operation constitutes a full function joint venture. The operation,
therefore, gives rise to a concentration within the meaning of Article 3(1)(b), 3(2)
of the Merger Regulation.

III. COMIVKMTY DIMENSION

(8) The undertakings concerned have a combined aggregate world-wide turnover of
more than EUR 5 000 million (Sony: EUR 62,519 million; Bertelsmann: EUR
18,312 million)s. The aggregate Community-wide turnover of both Sony and
Bertelsmann is more than EUR 250 million (Sony: [...]'illion: Bertelsmann:
EUR [...]* miHion), and they do not achieve more than two-thirds of their
aggregate Community-wide turnover within one and the same Member State. The
notified operation therefore has a Community dimension.

IV. RKI.KVANT MAIGG&.TS

A.Recorded Music

Relevant roduct market

(9) The Parties consider the relevant product market to be the market for all types of
recorded music (i.e. "AAR" and the promotion, sales and marketing of recorded
music). The Parties have also submitted market share data for the categories
international pop, local pop, classical music and compilations, but do not consider
a subdivision meaningful, mdicating that competition does not take place
exclusively in genres or in other possible segmentations. In addition, the Parties
point out that there are no accepted industry standards of genres, and that musical
tastes are developing constantly, resulting in changing preferences for genres As
regards compilations, the Parties indicate that there is direct competition between
compilations and single artist recordings (including "best of'racks from a single
artist) and as such a distinction is considered of little relevance to market
definition.

(10) The Commission previously investigated the market for music recording in Thorn
EM/Virgin Music7 and observed that the central activity of record companies was
the selling of records, encompassing the signing up, recording and promotion of
artists. Furthermore, there were indications that the market for music recording
could be broadly divided into the categories popular music ("pop") and classical
music.

6 Turnover calculated in accordance with Article 5{1) of the Merger Regulation and the Commission Notice
on the calculation ofturnover (OJ C 66, 2.3.1998, p. 25).

Parts of this text have been edited to ensure that confidential information is not disclosed; those parts are
enclosed in square brackets and marked with an asterisk.

Case No IV/M.202 — Thorn EMI/Virgin Music, Commission decision of 27 April 1992.



In Seagram!Po/ygrartrs the Commission assessed the impact of the merger on the
market for music recording and distribution. The Commission specified that
record companies discover and develop artists, record music, organise
manufacturing and distribute, market and promote record releases. Regarding the
distinction between national and international pop, the Commission considered
that some pop music is only marketed nationally and therefore possibly represents
a diect product market. The Commission also noted that within pop music a
large number of different categories could be identified (for example, jazz, soul,
heavy metal and techno), possibly constituting distinct product markets as well.

(12) The results from the market investigation have shown that, from a demand side
perspective, end consumers make purchasing decisions based on a number of
criteria such as type of music (genre), individual artist or single versus album.
Also, promotional campaigns appear to have a significant effect on their
purchasing behaviour. From the supply side, record companies may sign artists
and sell records across a range of different genres. Independents labels, however,
often specialise in certain specific genres. The Commission considers that, for the
purpose of this case, it is not necessary to decide whether distinct product markets
based on genre exist and whether there is a distinct product market for
compilations 9

(13) In this case, it is however not necessary to decide whether the various genres or
categories constitute separate markets as, whatever the market definition
considered, no creation or strengthening of a dominant position arises.

Relevant eo a hie market

(14) The Parties are of the opinion that the relevant geographic market for music
recording is national. In support of this they submit that pricing (including
discounts) and the sale of recorded music are carried out predominantly on a
national scale. Furthermore, there is a strong local artist demand in all Member
States and, in addition, AkR is to some extent a local business. The Parties also
point out that only a few major customers have an international presence,
marketing mainly takes place nationally and the shares of different record
companies vary from Member State to Member State. In addition, many
independent record companies are only present in one or a few Member States.

In previous decisions the Commission found that the relevant geographic market
has both national and international characteristics, but left the exact scope of the
geographic market open. The results 5om the market investigation provide
several indications for national markets, namely the organisation of record
companies on a national level as weH as differences in consumer preferences and
price levels. For the purpose of this case, the relevant geographic markets are
therefore considered to be national.

Case No IV/M.1219 — Scag am/Polygram, Commission decision of2l September 1998.

See also Case No COMP/M.2883 — Bertelsmann/Zomba, Commission decision of2 September 2002.



B.Online Music Markets

(16) Increasingly music is sold and distributed to the end user over the Internet by
means of downloading or streaming of digital music files. Third parties have
confnmed the emergence of this market, but some of them have predicted that
revenues in the'next two to three years will remain only limited. However, on the
basis of a market research study, other third parties expect that online music will
represent up to 30 % of the total music market in 2008'. The market
investigation also indicates that online distribution of music will only partly
replace physical distribution of music (CDs) but will also create incremental or
complementary demand." Despite the relatively unsuccessful attempts of record
companies to develop a market for paid-for online music in the past years, there
have been strong signals of a quick development of the paid-for music
downloading, in particular with the success of Apple's iTunes in the US and its
launch in Europe in June 2004.

(17) In the EEA, there are currently a number of players active in the online provision
of music. For instance, HMV, Virgin Megastores and MSN Microsoft are active
in the United Kingdom, T-Online Musicload, AOI. Music Store, Karstadt,
MediaMarkt and Phonoline are active in Germany, E-compil (a subsidiary of
Universal), FNAC and VIRGINMEGA are active in France, and Skynet (a
subsidiary of Belgacom) is active in Belgium. The Internet provider Tiscali is
active in Italy, United Kingdom, France, Germany, Netherlands, Spain and
Belgium.

(1 8) A number of players further announced that they would start their music online
service in the current year 2004. Apple launched its European version of the
iTunes music store in June 2004, and Sony followed with its European Sony
Connect service in July 2004.

Several business models have evolved in the field of online music, in particular
downloading and streaming of online music. The main difference between
downloading and streaming is that downloading allows the downloaded music to
be permanently stored on the user's computer, transferred to other devices (in
particular portable music players) and burnt on CDs whereas in case of streaming
the audio file is only temporarily transferred to the user's computer. The most
successM legal "a-la-carte download" model currently seems to be operated by
Apple's iTunes music service with 70 million tracks sold from April 2003 to
April 2004 in the US, and 800,000tracks sold during the first week of its
operation in France, Germany and the United Kingdom in June 2004. Streaming
appears to be used, on the one hand, by downloading services in order to enable
users to pre-listen to portions of songs. On the other hand, online music services

Reference was made to the Forrester online study.

Incremental demand is for example expected I'rom innovative music services, from additional "sales
locations'* (e.g. web portals, online retailers, mobile portals etc ), and from customer groups who currently
use illegal downloads but are willing to pay for legal downloads as soon as those fulfil their requirements,
namely access to a broad offer of individually downloadable tracks.



have been established which offer unhmited streaming ofmusic against payment
of a subscription fee, such as Rhapsody iu the U.S. and FNAC in France (offering
both downloading and streaming).

(20) There are further differences in the level of services which are provided by the
operator of the online music service. Whereas some of them operate their own
platform (mostly with the help of some technical service providers) and have
entered into the necessary agreements with the right holders, some others are
using the services of providers to operate the online platforms for them. The most
developed of such platforms in Europe appears to be OD2 which provides the
technical infrastructure for the downloading of music and has obtained licences
from the record labels to sell the music catalogue digitally. OD2 has been the
most successful online music platform so far. OD2 operates in two different
ways: (I) it provides and sells downloads directly to end-consumers; (2) it resells
the licensed music catalogues to third parties which then offer the downloading
service on their own website ("white label wholesale offer"). The website owners
either receive a commission payment on the transactions, if the online music
service is operated by OD2, or they pay OD2 for the licences, if they operate the
music downloadiug service themselves. Distribution partners of OD2, inter alia,
are HMV (for United Kingdom and Ireland), Belgacom (for its Belgian ADSL
customers), Tiscali (for Italy, United Kingdom, France, Germany, Netherlands,
Spain and Belgium), Microsoft MSN (for the United Kingdom, MTV for
Germany, France, Italy, Spain and the Netherlands), and Wanadoo and FNAC for
France. A further example of such a wholesale offer is the recently launched
''Phon6]ine" in Germany, a technical platform set up by the German record
industry in order to facilitate the licensing.

Relevant nroduct markets

(21) Accordmg to the Parties in the notification both online delivery and distribution
through physical media remain, at this stage, two methods of distributing the
same product: recorded music. The Parties therefore consider that there are no
grounds to define online digital music as a separate product market from physical
formats and are of the opinion that the market for online music forms part of the
larger market for recorded music.

(22) In previous decisions, the Commission came to the conclusion that there is an
emerging but separate market for the online delivery of music, including
streaming and downloading of music' In this case, the market investigation has
confirmed that online music is not part of the general market for recorded music
as there are significant differences between the distribution of recorded music via
physical carrier and its online sale.

(23) As also the Parties acknowledge, when purchasing a CD, a consumer currently
acquires an entire album, whilst customers of online downloading services focus

See Cases No COMP/M2050 — Vivendi/Canai+/Seagram, Commission decision of 13 October 2000; No
COMP/M.1845 — AOL/Time Warner, Commission decision of 11.10.2000, OJ L268, 9.10.2001, p 28; No
COMP/JV25 - Sony/Time Warner/CDNow, Commission decision of2] December 1999.



on individual tracks-blather than on albums and create their own play lists. The
market investigation confirmed that the downloaded product therefore is different
from the traditional product, the CD. In particular, online customers often wish to
create their own albums with selected tracks fiom different albums. Further &om
the demand side, consumers can buy music from any computer with Internet
access, instead of having to visit a store, and need special software to play the
music they have downloaded. The online music market may also support business
models that are considerably different from the sale of physical CDs.
Downloading of music is the way of acquiring online music most similar to the
purchase of CDs, whereas streaming only allows a temporary storage of the
music, not comparable to the purchase of a traditional CD. In the online market,
record companies also have more control over the rights consumers can exercise
over the music. Once the consumer has bought a CD, music labels do not have
much ability to control how the product is used.'s In the case of online music,
however, the record companies can enforce rules regarding transfer, play and
downloading of the music via the digital rights management ("DRM"). From the
supply side, the structure of online distribution of downloadable music is
completely different from the physical distribution of music both in bricks and
mortar shops and e-commerce. This is also true for the position of the record
companies themselves. For the sales of CDs, record companies have to procure
the production and distribution of a physical product and incur the corresponding
costs (raw material costs, packaging, inventory storage, shipping, risk of
obsolescence, etc.) In the online market, they basically have to grant licences to
online services providers.

(24) On the basis of the foregoing the Commission considers that online music is not
part of the market for physical recorded music. In online music, two different
markets must be distinguished: (I) The wholesale market for licences for online
music and (2) the retail market for distribution of online music.

Wholesale market for licences for online music

(25) An online music service, irrespective of whether this service offers streaming or
downloading of online music or both, needs the consent of the record labels to
offer music online for downloading or streaming. Depending on the applicable
intellectual property legislation, sound recordings are protected either as
copyrights of the record companies themselves or as neighbouring rights of the
performing artists (singers etc.) who regularly assign them to their record
companies under the terms of their recording agreements. For streaming, the
provider of the online music service only needs the right for the communication
to the public, whereas for downloading of online music the provider needs, in
addition, the right to copy the sound recordings concerned. An offer of online
music without such licences would be illegal and constitute an infringement of
intellectual property rights.

The Commission acknowledges, however, the existence of copy protection systems.



Online music service providers also need to obtain licences from the ho'lders of
the publishing rights,'4 i,e. from authors and composers and/or their publishers
which are normally obtained via the (national) collecting societies. The licensing
of publishing rights therefore involves publishers and/or collecting societies on
the supply side, and online music service providers on the demand side.'5 It is
therefore not part of the market at stake in which, on the supply side, record
companies license the performing artists'opyrights (which are assigned to them)
and/or their own rights, and the online music service providers are on the demand
side.

(27) The market investigation has confirmed that there is an emerging vholesale
market for the granting of licences for online music by the record companies to
the providers of online services. It can be left open whether the granting of
licences for music downloading and of licences for streaming constitutes one or
separate markets as the final assessment of the case is the same.

Retail market for online distribution ofmusic

(28) A further separate market is the retail market for the delivery of online music to
the end-consumer by offering downloading and streaming of music. Suppliers in
this market are the operators of online music services, which offer downloading
and/or streaming. The most successful online music services currently appear to
be Apple's iTunes and ReaINetwork's Rhapsody services. However, Apple only
started its operations in the EEA in June 2004, RealNetwork's activities are
currently limited to the US, and it only intends to enter the European markets.
Some downloading services are also operated by the record labels themselves,
such as E-compil in France, a subsidiary of Universal, and Sony Connect, a
subsidiary of Sony.

(29) The market investigation confirmed that there is an emerging retail market for the
distribution of online music via the Internet to end-consumers. For the purpose of
this assessment it can be left open whether online downloading and streaming are
part of the same market for the distribution of online music or whether they form
separate markets. The competitive assessment is the same under any market
definition considered.

t4 It depends on the type of online service offered what bundle of publishing rights will be required. As
online distribution implies reproduction as well as public performance, an online music service generally
needs licences for both mechanical rights and performance rights relating to the musical works.

The Commission acknowledges that some record companies also invoice royalties for publishing rights to
online music service providers. However, in these cases record companies act as mere "collectors" for the
(Publishing Collecting Societies (partly, without being mandated by them) and do not determine the
royalty rates due by the online music service providers.



Relevant eo a hic markets

Wholesale market or licenees or online musie

{30) Despite the inherent cross-border nature of the Internet, the licences for online
music are currently granted on a national basis only. It results from the market
investigation that the licensing agreements between record companies and online
music service providers contain territorial restrictions to a single country. These
licensing agreements normally cover only one country and oblige the online
music service providers to warrant that their customers are residents of that
country and that non-residents are unable to use the services provided.

(31) The Commission found indications that, even if the service of an online music
provider covers several countries, the licensing agreements focus on the national
licences and may differ in their content, in particular in terms ofpricing and usage
rules. In addition, contractual provisions foresee that the specific country website
must only offer online music to the residents in that country.

(32) For the purpose of the current investigation, the Commission therefore considers
the wholesale market for online licences as national in scope. However, this may
change in the f'uture, in particular if cross-border contractual arrangements for
licensing develop.

Retail market for online distribution ofmusic

(33) As regards the geographic scope of the retail market for online distribution of
music, the Commission has previously considered that the possibilities offered by
digital technology imply a geographic market that extends beyond national
borders and which could be at least EEA-wide'6. Despite this previous finding
which related to the online market in a very early stage, it results from the market
investigation in this case that the online markets are currently still national in
scope.

(34) Due to the national scope of their licences, most online music providers currently
only offer their services on a national basis. The provider OD2 may be considered
an exception as this provider has been able to secure licences for several Member
States. However, even this provider works with different websites for different
countries, in particular on the basis of its wholesale model. Similarly, Apple
might be considered as an exception; however, also Apple operates different web
sites for its activities in the Umted Kingdom, France and Germany, and applies
different rates in the United Kingdom.

(35) Furthermore, the licences agreements oblige the online music providers to
warrant that their customers are residents of a specific country. The online music
service provider has to request its customers to register and has to veriTy that the
payment is made from a domestic bank account. According to the agreements, the
online music service provider is further prohibited from promoting its platform
abroad or in foreign languages. Consequently, online service providers offer

See Case No COMPlM.1845-AOLlTirne Warner.



different language versions. For instance, Tiscali offers different language
versions of its music club for France, Italy, United Kingdom, Germany, Spain,
and the Netherlands (all versions are operated by OD2).

(36) Given the above, the Commission currently considers that also the retail market
for distribution of online music to be national in scope. This.may also change in
the future ifcress-border contractual arrangements for licensing develop and pan-
European online music platforms emerge.

C. Music publishing

Relevant vroduct markets

(37) The markets for music publishing are located upstream to the markets for
recorded music and for online distribution as music publishing rights constitute
necessary inputs for music recording and (retail) distribution of online music. In
order to iHustrate the articulations between the different product markets, the
following recitals describe the dMerent parties involved in the production of a
recording. At the origin of a musical work are its author(s) and composer(s) who
create the lyrics and the melody. In order to exploit their rights to this work
authors and composers will either register ownership with a collecting society or
assign their rights to a music publisher who then retains a share of the revenues in
return for assistance in promoting the work.

(38) For any sound recording of the musical work a record company needs a (usually
non-exclusive) licence for the mechanical rights to the music, which must be
obtained &om the right holder, i.e. the author, composer or publisher, in return for
the payment of a royalty. Mechanical rights collecting societies coHect revenues
from the exploitation of the mechanical rights and distribute the revenue to the
right owners. With a licence for these mechanical rights a record company is
entitled to use the work for recording (with a singer) and the subsequent
manufacturing, marketing and distribution of the record.

(3&) For broadcasting via radio and television or for live performances in a concert or
in public places such as restaurants and discotheques, the user needs to obtain the
perfonnance rights relating to the work. Performance rights collecting societies
admmister these rights and conclude agreements with right users (for example
radio/TV broadcasting stations), collect the revenues and make distributions to
the right holders. Mechanical rights and performance rights are in many countries
(for example France, Germany, Italy, Spain, United Kingdom) collected by the
same coHecting society but in some countries there are separate societies (for
example Scandinavian countries). Other publishing rights are synchronisation
rights (use of a music works in an audio-visual works such as a movie) and print
rights (also known as graphic rights) for the use of sheet music. Collecting
societies are regularly not involved in the administration of these rights and
agreements are usually concluded directly between the publisher or
author/composer and the user (for example a fohn production company).

(40) Music publishing consists mainly of the acquisition by publishers of rights to
musical works and their subsequent exploitation upon remuneration, mostly in the



form of a commission charged by the publisher to the author (lyricist and/or
composer) on the revenues generated by the commercial exploitation of musical
works. The main activities of a music publisher are (a) the discovery of authors
and composers, (b) artistic and financial support to authors and composers, (c)
legal protection of the musical work, (d) commercial exploitation of the musical
work and (e) administration of the authors'nd composers'atrimonial rights.
Publishers derive revenues from the commercial exploitation of musical works,
be it reproduction-based exploitation (mechanical and synchronisation rights),
performance-based exploitation (performing rights) or distribution-based
exploitation (printing rights). The recording business is different from music
publishing. as it focuses on the discovery and development of artists who perform
the musical works (i.e. singers and musicians) and the promotion, marketing and
sale ofsound recordings.

{41) The Parties are of the opinion that there is one overall music publishing market,
without any distinction as to the type of publishing right (i.e, mechanical,
performance, synchronisation, print and other rights). In the Parties'iew such a
distinction would not correspond to the commercial reality of the industry where
publishers normally acquire and commercialise all types of rights in respect of a
certain composition or lyrics.

(42) In its Seagram/Po7ygram decision, the Commission stated that the exploitation
according to the different kinds of rights may lead fo the definition of separate
product markets for each of the categories of rights„although it left open the
precise product market definition There are some indications for the existence of
separate product markets for music publishing according to the exploitation of the
different c'ategories of rights, namely mechanical, performance, synchronisation
and printing, on the basis ofboth demand-side considerations (the different types
of rights present different characteristics and relate to different customer needs,
the licensing of one type of right not being a substitute for the licensing of
another) and supply-side considerations (existence of different exploitation
systems, application of dissimilar licensing rates, and considerable differences in
the commercial and fmancia'I importance of the different rights for the publisher).

(43) However, the exact scope of the relevant product market can be left open as the

competitive assessment is the same under any market definition considered.

Relevant eeoc hic market

(44) The Parties consider the geographic scope of the market to be essentially national,
bearing in mind that licence fees for mechanical and performance rights are
generally collected on a national basis.

{45) In previous cases the Commission has left open whether the geographical scope
of the music publishing markets is national or broader, in particular EEA-wide'7.
Regarding mechanical and performance rights, several elements point in the
direction of national markets, in particular the fact that they are generally

Cases No IV/M.202 - Thorn EMI/Virgin Music and No IV/M.1219 - SeagranuPolygram.

12



administered and coQected by the national collecting societies on behalf of the
publishers and/or authors/composers. Moreover, the level of royalties for
performance rights is negotiated on a national basis through the local collecting
societies and therefore varies across the Community. As for mechanical rights,
there are certain indications that the market may be wider than national, in
particular as regards cross-licensing arrangements among collecting societies
which allow for licensing through a single collecting society for the whole of the
EEA, and the so-called Standard Agreement between the Bureau International des
Societes Gerant les Droits d'Enregistrement et de Reproduction Mbcanique
(BIEM), on behalf of the collecting societies, and the International Federation of
the Phonographic Industry gFPQ, on behalf of the record companies, regarding
the royalty rates for the exploitation of mechanical rights. However, in spite of
these cross-border elements, the underlying rights are still administered and
monitored on a national basis. The exact scope of the relevant geographic market
can be left open as the competitive assessment is the same under any market
definition considered.



V. COltIPATISII.ITY YVITH THK COMMON MARKET AND THE EEA
AGRKKMKXT

A. Recorded Music

I. MARKET STRUCTURE

(46) The markets for recorded music in all EEA countries are characterised by the
presence of five world-wide active record companies (hereinafter, "the majors")
and a large number of significantly smaller record companies (hereinafter, "the
independents"). The Parties have provided estimated market shares of the majors
regarding each EEA countryI8 for 2001 - 2003, which are set out in the tables 1—

3 below. Market share data for 2003 was submitted by the Parties on 21 June
2004; data on individual independents has not yet been available. »

Table 1:

Market shares ma ors 2001
Territory Total Market

Value BMG Combine
SMEI UMG WMG EMI Others Total

Austria
Belgium/
Luxembour
Denmark
Finland
France
German
Greece
Ireland
ita
Netherlands
Norwa
Portu al
S ain
Sweden
UK
Total

140,400,000

169,600,000

129,423; 000
79,200,000

1,274,500,000
1,554,700,000

59,000,000
87,100,000

378,300,000
27g,500,000
127,106,000
106,338,000
458,300,000
197,279,000

1,980,707,00D
7 021 453 000

'I 0-15%

[5-10%]

5-1 0%
10-15%
[5-10%
15-20%

'-10%

'0-15%

10-15% *

10-15%

'-10%

5-10%
1 0-15%
1D-15%
10-15%
10 15%

10-15%

10-15%i

10-15'/
5-10%

1 5-20%
1P-15% '
5-20%

15-20%
1P-1
15-20o/
'I 0-1 5%
10-15%

'0-15%

10-15%
10-'I 5%

10-15% *

20-25% '0-25%

'20-25%I'25-30%['0-25%

'0-25/0
'l5 20%j [10-15%
20-25%

'30-35%['5-30%

'5-30%['20-25% '5-20% '0-35%35-40% '25-30%25-30%
(25-30% [25-30%
20-25% '0-25%
15-20% '0-25% '0-25%1 5-20%
20-25% * 20-25%
20-25% '5-30%
20-25% 25-30%

'0-15%
'5-20% 0-5% '5-20%15-20% 5-10%

10-15% 15.20% 15-20%
5-10% 20-25% 20-25% '0-15%15-20% 30-35% '5-20%15-20% 25-30%

10"15% 25-30%" 15-20%
10- I5% 2Q-25% 15-2Q%
10-15% '5-20% 15-2D%

'I 0-15% '5-20% 25-30%

[10-15%]'15-20%['15-20%i'10-15%

30-35% 10-15% "

15-20% 10-15% 40-45%
5- I 0 /o 20-25% 10-15%

10-15% '0-15% '0-25'/o
5 1P% o 3Q.35% '20 25% o

100

'l00

100
100
100
100
500
100
100
100
100
'I 00
100
100
100
100

Source: Noti in Pames; usin IFPI Dat BMG Dat and Music&Co ri t Data for third attics

EEA in this context refers only to the I 8 Member States at the time ofnotification of the concentration.

The Parties explain in the notification: "Shares for BMG and SMEI are based on their 'ownedcontent'ales

reported to IPPI and IFPI total market sizes. Shares for other major record companies are based on
Music tl't. Copyright. In 2002, Music & Copyright changed its method of calculating market shares to
reflect only owned content The figures for 2000-200l show figures based on both owned and distributed
content, i.e., majors'hares include share properly attributable to distributed labels. Direct comparison
between 2002 figures on the one hand and 2000-200[ figures on the other is therefore not possible.
Shares for independents are not readily available and are based on Parties'stimates based on data from
BPI and Understanding d[ Salutians, apart from the 'total independents'igure, which is a function of the
majors'hares".
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Table 2:

Market shares Ma'ors 2002

Territory

Austria
Belgium/
Luxembour

Total Market
Value (

126,400,000

153,000,000

BMG

10-'I 5%

'5-10%]

SMEI Combined

10-15% 20-25N
[10-15%]'20-25NI'MG

25-30%

'25-30%]"

EMI Others Total

10-15% 16"2Q% 25-30% 100

[5-10%]'15-2P/aj [20-25/oj" 100

Denmark
Finland
France
German
Greece
Ireland
Ital

109,000,000
73,300,000

1,319,900,000
'i,387,700,000

65,600,000
79,700,000

380,300,000

5-10%

'0-1

5-10%

'0-15%

15-20%
10-15%

'5-20% 'P-15%

"

15-20%

'0-15%

15-20%
15-20%

'10-15%

'0
25N

20 25N
20-25o/

'5-3DN

'5-2DN

30-35N

'5-30N

'5-30% '5-20%

'0-35%

'5-30%

'5-20%

20-25%

'5-30%

'-10%
25-30% '0-15% '00

10-15% '20-25% [20-25% 1 DD

10-15% 15-20% 10-15% 100
10-15% '5-20% [15-20% * 100

5-10% 25-30a/o " 30-35% 100
10-15% 20-25'/o 10-15% * 100
15-20% '5-20% 10-15% '00

Netherlands 240,300,000 10-15% 15-20% f25-30% 20-25% 5-10% 10-15% 20-25% 100

Norws
Portugal

142,091,000
108.500.000

5-10%
[5-10%]'0"15%

* f2& 25N
[10-15%]'15-20/o

J'0-25%
[20-25%]

5-10% 15-2(y/o 25-30%] 'I 00
[5-10%]'15-20%]'30-35%]'00

S sin
Sweden
UK
total

386.700,000
185,000,000

1,885,851,000
6 643,342,000

10-15%

'0-15%

'0-15%

'0-15N

10-15%
10-16% '-'I

0%
10-15N

20-25N
25-30/o

'0-25N

20-25Y

'5-20%
15-20%
25-30%
25-3DN

'5-20% '-10% 35-40% '00
10-15% 20-25% 20-25% '00
5.10% 15-20% 20-25% * 'lDD

10-15N '5-20N 20-25N '00
Source: Noti in Parties; usin IFPI Data, BMG Dsts, snd Musics,Co rioht Dsts for third sales

Table 3t

Market shares Ma'ors 2003

Territory Total Market
Value (ej

SMEI Combined EMI Others Total

Austria 124,724,100 t OW 6% 5-10% 'l6-2DN * 30-35% '0-16% '5-20% " 20-25o/ '00
Belgium/
Luxembou

Finland
France
Germsn
Greece
Ireland
Ital

142,'l53,800

[10-15%]'6,566,800

[5-10%]
77 764,000 5-1D%

',175,561,800 5-10% "

1,200,458,6DO 15-20%
59,037,900
70 372 100 10-15%

370,141,100 'l5-20%

'19,109,087 5-10%

'""I0%
15"2DYo

15-20%]
1P-1 5%

25-3DYo *

26-30o/ *

10-'i5% * 10-15N *

15-20% o 30-35N '5-20%" 30-35N *

10-15% '5-2DN

[tp-15%]"
f20-25%1'10-"l5olo]'20«25YoJ'25-30%] [5-10%]'20-25%]'10-15%]"

15-20% 10-15% *

30-35% 10-15% '0-25%'0-15% "

'l5-20% 5-10%
26-30% 15-20% '0-25%'5.20%
20-25% 10-16% "

[20-25%]

[40-45'la]'6-20%
*

15-20% "

10-15%
3540'/o "

20-25'la

'-20%

'0-25%

[1 5-20%]'00
[5-10%]'00

35-40% ' DD

10-15% 'lDD
20-25'/ 'log
20-25o/o 'DD

0-5% 'DD
5-10% * 100

25-30% '00
Netherlands
Portu sl

253,477,400 10-15%
95,697,500 5-10% "

10-15%
'10-15% *

25-3DN

'5.2DN

'0-25%
15-20%

5-10%

'-10%

'5-20% *

[20-25%
'5-30% o 1DD

35-40%]" 100
S sin
Sweden
UK

353„541,200 10-15%
161,555,800 10-16%

1,781 959,420 10-15% *

10-15% 20-25N
10-15% 20-25N '-1Q%20.25oo o

15-20'/o 20-25'/
15-20% * 10-15% '5-30%10-15%

10-15%
20-25%
15-2P/o

'5-30% 100
20-25% '00
15-20% " 100

Total 6 D82,119,507 'I 0-15/o * 10-'l 5N 20-25N * 25 3DN * 1D 15N * 'ls"20/o "ls 2DN 'fDD

Source: Estimate of the Parties in submission of 21.06.2004

1. The major recording companies

(47) The five majors account, in most countries,20 for approximately 72-93% of the
market in terms of sales of so-called "owned content'ZI, based on a product

Except Finland and Portugal where their combined market share is between [60-70%la and Ireland where
their market share is [&90%j*.

According to the notification, ]PP] defines "Owned Content" as trade sales of finished music product by
the Member Company (i.e. the record company) to retailers or to intermediate wholesalers, net of returns
and discounts and excluding exports (in accordance with ]FPI Market Data Reporting Definitions). The
following do not qualify as Owned Content sales: (i) sales by minority owned ]abels; (ii) sales of finished
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market definition comprising all genres ofrecorded music. In terms ofdistributed
sales, i.e. including records they distribute for independent labels, the majors'arket

shares are even higher 22

(48) On an EEA-wide level and in most Member States, Universal is the largest major
with an EEA share of [25-30%]* in 2003 and national market shares ranging 5.om
[15-20%]* (Poitugal) to [30-35%]* (France). EMI is the second largest major in
the EEA with a share of [15-20%]» in 2003, and national market shares ranging
from [10-15%]» (Spain) to [40-45%]» (Denmark). Warner's EEA share was [10-
15%]* in 2003, with its national market shares ranging from [5-10%]* (Greece)
to [20-25%]* (Spain). BMG's EEA share was [10-15%]* in 2003, with its
national market shares ranging from [5-10%]* (Portugal) to [15-20%]*
(Germany). Sony is currently the smallest major in the EEA with a 2003 share
of]10-15%]*, and its national market shares ranging from [5-10%]» (Austria) to
[15-20%]* (Ireland). The combined entity would thus have a size comparable to
Universal with an EEA share of [20-25%]* in 2003 and its national market shares
ranging &om [10-15%]» (Greece) to [30-35%]* (Italy).

2. The independents

(49) In the EEA, the independent record companies account altogether for
approximately [15-20%]» of the market. There are exceptions, however, where
indepen'dent labels have been particularly successful, notably in Finland and
Portugal, where the independents'eached combined market shares of more than
[30-35%]» in 2003.

(50) The independents in the United Kingdom (for example Demon, Ministry of
Sound, Sanctuary and V2), Germany (for example Edel), the Netherlands (for
example Disky), Sweden (for example Bonnier), Greece, Belgium, Norway,
Spain (Vale) and Austria reached market shares in the range of [20-25%]» to [25-
30%]* coHectively in 2003.

(51) In the remainder of the EEA, notably France (for example NaTve and Wagram),
Italy (for example Universo), Denmark aud Ireland the combined market shares
of the independents range from [0-5%]* to [1 0-15%]*. On an individual basis, the
large majority of independent labels have market shares below 1% on a national
level.

product from distribution deals; (iii) sales of fmished music product by Member Company's licensees;
(iv) all other forms of revenue that are not wholesale sales or Gnished music product, e.g. license income
fees or royalty based income, etc.

In the following, market share data is based on "owned content" unless it refers explicitly to "distributed
sales".



3. Characteristics majors - independents

(52) The market investigation has confirmed that the majors and the independents
have very different characteristics.

(53) The five majors are characterised by:

(54)

a world-wide presence and therefore a world-wide representation for
international artists;

partly a vertically integrated organisation. Traditionally, majors have been
present in all parts of the value cham in music recording: from the signing of
artists, the manufacture of CDs, to the distribution to the end consumer.
However, recently majors have more focussed on AAR activity and marketing
and outsourced in particular manufacturing and distribution (in particular
major X]*) or have transferred these activities to sister companies within the
group (BMG, Arvato).

besides recording, the majors also have publishing activities and some of them
are active on various downstream markets, such as broadcasting and the online
exploitation ofmusic.

significant financial strength, making the major record company less
vulnerable to risks and enabling them to offer artists more attractive financial
benefits (for example higher advances, much higher promotional and
marketing expenditure),

the large, diversified portfolio of artists they have contracted and the
significant back catalogue.

The independents are characterised by:

a much smaller organisation and the large number of small players present on
the market (thousands in the EEA).

a focus on AAR and recording, more than on the rest of the value chain.

operations taking place mainly on a national scale, although a limited number
of successful independents also have international operations which, however,
only cover a limited number of Member States. For international
representation of their artists, they need to conclude licensing agreements v ith
majors or other independents.

not generally having their own manufacture and distribution facilities. For
(international) distribution the independents often depend on the distribution
networks of the majors. Even those independent record companies which have
their own distribution facilities on a national basis rely on the majors'r other
independents'nternational distribution facihties

a much more limited budget for promotional and marketing expenditure, which
makes them less attractive for international artists.

a frequent focus on a particular repertoire (classical, dance, etc.) or "niche"
genres. Independents are less prone to mainstream music.

a limited access to mass media, in particular radio and TV.
17



a dependency on new releases, more than on a large back catalogue.

II. DEVELOPMENT OF DEMAÃD IN THE MARKETS FOR RECORDED MUSIC

(55) Since 1999, the recorded music industry has faced a decline in sales. According to
mformation submitted by the Parties, unit sales on the wholesale level fell by
13% in the EEA23 between 1999 and 2002, and by a further 7% &om 2002 to
2003. Demand has decreased very differently in the different countries, as shown
in table 4. The French market, after having been the only one to grow during the
period 1999-2002, decreased in 2003, whereas the Finnish and British markets
grew in 2003 aAer a decline in the years 1999 to 2002.

Table 4:

A B DK FIN F D GR IRL I NL P E S UK N

+21999

2002
2002-
2003

-6% -9%
12

-7% - -2%

29 29 37 10 22/ 0/
-1% -9% - +7 . -9%

17 Ig 10

Source: Noti5cation and Parties'ubmission of 10.05.2004, based on 1FPI data

-5% -9%
23 12 10

/o
-7% - - +6

12 12 10 % 12
'/

(56) The parties further submit that the decrease of the sales volume has been
accompanied by a decrease of average CD wholesale prices (adjusted for
inflation) in most countries. " According to the Parties average wholesale prices
have decreased in most countries2s by [I 0-20%]* from 1997 to 2003, and by even
[20-30%]*in Ireland, Portugal, Spain and Sweden whereas they have been
relatively stable in Italy and Denmark. However, the Commission's analysis of
the data provided by the Parties and the other majors, as set out under III 1, does
not confirm these figures. In particular the (inflation adjusted) wholesale price
decrease of the majors'op 100 albums appears to have been much lower than
suggested by the figures provided by the Parties.

(57) There appear to be a number of reasons for the decrease in demand. According to
the Parties, the main reasons are counterfeit CD sales, unauthorised copying and
downloading (for example file-sharing or peer-to-peer networks), and the
growing importance ofDVDs and other entertainment products. However, recent
empirical studies suggest that the importance of peer-2-peer downloading might
be overestimated as file-sharing downloads "have an effect on sales which is
statistically indistinguishable &om zero, despite rather precise estimates.
Moreover, these estimates are of moderate economic significance and are
inconsistent with claims that file sharing is the primary reason for the recent

EEA in this context refers only to the 18 Member States at the time of notification oftbe concentration.

24 Parties'ubmission of I 0 May 2004, based on IFPI data.

Austria, Finland, Netherlands, Belgium, Germany, France, Greece, United Kingdom and Norway.
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decline in music sales. At most, file sharing can explain only a tmy fraction of
this decline.z6 In any case, the major record companies have started to sue users
of illegal download sites, both in the U.S. and, more recently, also in Europe.&7 It
is estimated that - due to the dissuasive effect of such litigation- the number of
illegal downloaders in the U.S. has decreased by approximately 50% within 6
months.» Similar results are expected in the Community, where the legal
protection of copyright has been strengthened by Directive 2004/48/EC of-the
European Parliament and of the Council of 29 April 2004 on the enforcement of
inteHectual property rightsz& and legal actions by the major record companies
have been initiated recently, for example in Germany, Italy and Denmark. In
addition, the music industry is increasingly using sophisticated copy-protection
systems to protect records against counterfeiting.

(5S) The Commission's market investigation also revealed other causes for the
decline, namely the perceived high price level for CDs, the general economic
downturn, the record compames'ailure to meet the consumers'astes, the
absence of quality content and of innovative artists, and the record companies'ailure

to adapt to the technological chaHenges ofthe internet.

(59) Recently, there have been several mdications, confirmed by the expectations of
smaH and large record companies, that the decline trend is decelerating and that
demand is likely to stabilise. According to the IFPI, the U.S. market for recorded
music saw a recovery in the second half of 2003 which continued in the early
months of 2004.so EM announced that it expects total world-wide sales in 2004
to be between stable and minus 4%.» Sony expects the music market to decrease
by [x%]* in 2004, by [y%; with y&x]a in 2005 and to be [...]* in 2006. BMG
prepares forecasts for the difTerent EEA countries. On average, BMG expects a
decline of sales in the EEA by [0-5%]a in 2004, [...]a revenues in 2005 and
[...]a growth in 2006. Also several responses to the Commission's market
investigation expect a stabilisation of demand in the near future also in the EEA.
The recovery of the industry is also confirmed by the growing profitability of the
Parties'usic businesses: Sony Music was profitable in the business year
through 31 March 2004 sz and Bertelsmann announced that the fourth

F. Oberholzer, K. Strumpf: The Effect ofWie Sharing on Record Sales - An EmpiYical Analysis, Harvard,
March 2004. The Commission acknowledges that there also other studies which consider illegal
downloading as one ofthe reasons for the prob)ems ofthe record industry.

See e.g. for Germany, "Wie teuer wird es denn nun?",
httuJ/www.soieaekde/netzwelt/uolitik/0.1518.293096.00.html: 30 March 2004.

"Sharp Decline in Music File Swapping", Research Report from Pew internet Project and comScore
Media Metrix; Press Release 5.1.2004.

01 L157, 30.4.2004, p 45. See also the amendments to the German Urhebergesetz (UrhG), in particular
$ 95a UrhG, which entered into force in September 2003. See also the UK Copyright and Related Rights
Regulations 2003 of 3 October 2003, entered into force on 31 October 2003.

1FP1: World Sales 2003 — The Recording industry, April 2004, p.l.

See Financial Times of 24 May 2004.

Parties'ubmission of '1 0.05,2004.



quarter 2003 and the first quarter 2004 have been BMG's most successful
quarters ever.ss

Ill. POSSIBLE STRENGTHE51NG OF A COLLECTIVE DOMINANT POSITION IN THE
RECORDED MUSIC MAIOCETS

1. Analysis of the United Kingdom, France, Germany, Italy and Spain

(60) In its analysis, the Commission in particular focussed on the big markets, namely
the United Kingdom, France, Germany, Italy and Spain, where it analysed the
price developments over the last years on the basis of data received from the 5
majors. The other national markets are dealt with below.

a. Market Structure in United Kingdom, France, Germany, Italy and Spain

(61) Prior to the analysis of the majors'rice development, the market structure in the
five largest Member States is discussed in the following recitals.

Table 5t United Kingdom

2000 2001
[10-15%]* [10-15%]»
f5-10/o)» [10-15%)»

2002
f10-15%]*
[5-10%)»
[20-25%)*
[25-30/o)»
f1 5-20»/]»
[5-104/»]»

[20-25%»]
fO-5%]»
fO-5%]*
[0-5%]*
[0-5%]»
f0 5»/»]»

Parties

BMG
Sony
Pro forms combined
Universal [20 25%)» f25-30%]»
EMI [20"25%]» [20 25%]»
Warner f10-15%]* [10-'J5%]»
Total independents )20-25%)" [15-20%)»
- Demon [0 5% f» [0-5%]»
- Ministry of Sound f0-5%]» [0-5%]»
- Sanctuary f0-5%)» f0-5%'f»
- Telstar n/a n/a
-V2 n/a n/a
Source: Notification and subsequent submissions by

2003
['I 0-15%]»
[5-10%)»
[20-25%'l*
[25-30/»)»
[15-20%]»
[10-1 5'Y»)»

[15»20%'l»
n/a
n/a
n/a
n/a
n/a

(62) In the United Kingdom, the smaller record companies account for approximately
[20-25%]» of the market ([15-20%]* in 2003). Key independents are Demon and
Ministry of Sound with [0-5%]* and [0-5%]o respectively in 2002. However, all
important independents depend on distribution services by the majors. Demon,
the largest hdependent, is distributed by [Major Xjo. Mhistry of Sound is mainly
active in compilations and also has a distribution and sales arrangement with
[Major X]». Sanctuary Records ([0-5%]* in 2002) and V2 ([0-5%]*) are
distributed by Pinnacle, a Bertelsmann subsidiary, whereas Telstar ([0-5%]») is
distributed by BMG.

See "Musikgesch5ft entzDckt Bertelsmann", Financial Times Deutschland, 6.5.2004; and „Whitney
Houstons Entdecker kehrt zuruck"; httu://vn~m.suieaei.de/kultur/musik/0.1518.284767.00.html
(03.02.2004).
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Table 6: France

2000 200'1 2002 2003
BMG
So
Pro forma combined
Utuvesal

Warner
Total inde endents
- ¹ve
-Wa am
-V2

5-10% *

15-20% *

35-40% *

20-25% ~

5-10% ~

5-10% *

5-10% ~ 0% + 5-10% *

15-20% a 15-20% + 15"20% +

20-25% * 25-30% *

30-35% * 30-35% * 30-35%
20-25% * 15-20% * 15-20% *

5-10% * 10-15% * 10-1 5% *

10-15% * 10-15% "'0-15% *

0-5%
0-5%
0-5%

Source: Notification and subsequent submissions by Parties

(63) In France, the independents represent an estimated [10-15%]* of the market ([10-
15%]*in 2003). Naive is the leading player with a share of [0-5%]*, among
others due the success of Carla Bruni. Both Naive and Wagram operate their
own distribution systems in France, whereas V2's content is distributed by Sony.

Table 7: Germanv

BMG
Son
Pro forma combined
Universal

2000
15-20% +

10-15% *

20-25% *

2001
15-20% *

10-15% ~

25-30% *

2002
10-15% *

10-15% *

25-30% *

25-30% *

2003
15-20% *

10-15% ~

25-30% *

20-25%
EM1
Warner
Total inde endents

10-15% *

10-15% *
10-15% *

10-15% *

20-25% * 20-25% *

15-20% ~

10-15'/ "

15-20% *

10-15% *

10-15% *

20-25% *

- Edel
- Sanctu
- ZYX
- SPV
- EFA

5-10% * 0-5'/ * 0-5'/ *

0-5% ~

0-5% *

0-5% *

0-5% *
n!a

Source: Notification and subsequent submissions by Parties

(64) In Germany, independent labels accounted for some [15-20%]~ of the market in
2002 ([20-25%]* in 2003). The leading independent is Edel with an estimated
share of [0-5%]* in Germany and operational subsidiaries in a number of other
Member States (United Kingdom, Austria, Denmark, Norway, Sweden, Finland,
Italy and Portugal). It has its own distribution and sales force in some countries
and also provides distribution services to third parties. Sanctuary, the second
largest independent, is distributed by Bertelsmann's subsidiary Arvato. ZYX is a
manufacturer of audiovisual carriers and also active in music publishing and
music production. It distributes it owns products and has entered into licensing
and distribution arrangements v'ith other independent labels regarding Germany,
Austria and Switzerland.
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BMG
Son
Pro forms combined
Universal

Warner
Total inde endents
- Universo
-Su ar

10-15% *

15-20% *

25-30% *

20-25% *

15-20% *

050/ k

2001
10-15% *

10-15% *

25-30/0 *

5

15-20% *

5-10% *

2002
10-]5% *

10-15% s

25-30% *

25-30% *

15-20% ~

]5-20% *

10-15%

"'-5%*

0-5% *

2003
15-20% "

15-20% ~

30-35% *

20-25% "

15-20% s

]5-20% *

5-10% *

Source. Notification and subsequent submissions by Parties

(65) In Italy, 4 the combined market share of the independent record companies is

approximately [10-15%]* in 2002 ([5-10%]* in 2003). The most significant
independent label is Universo with a [0-5%]* market share; most of its revenue
derives from compilations. Sugar, the second largest player, has a [0-5%]*
market share and is distributed by [Major X]*. According to the notification,
BMG enters into regular distribution deals with smaller record company,
including Universo.

Table 9: S ain

2000 2001 2002 2003
BMG
Sony
Pro forms combined
Universal

10-15% ~

10-15% *

20-25% ~

10-15% *

10-15% *

15-20% +

10-15% * 10-15% *

[10-15% + ]0-15% +

20-25% ~ 20-25% *

15-20% * 15-20% *

15-20% * 15-20% + 5-]0% * 10-]5/ *

Warner
Total inde endents
- Vale
- Divusca
- Gran Via Musical
- Subterf'uge

15-20% ~

15-20% *
[15-20%]*
25-30% *

15-20% s 20-25% ~

35-40% * 25-30% *

20-25% * n/a
0-5% "

0-5% *

[0-5%1"

Source: Notification and subsequent submissions by Parties

(66} In Spain, the smaller record companies collectively represented approximately
[35-40%]* of the market in 2002 ([25-30%]* in 2003). In 2000, their combined
market share had been between 12.5%, according to Music A Copyright ss and

[15-20%]* according to the notification. Important independents are Divusca and
Gran Via Musical with market shares between [0-5%]* and [0-5%]*. The
considerable increase of the independents'hare in 2002 is primarily due to Vale

'4 In Italy, the Autorita Garante della Concorrenza e del Mercato (AGCM) found, in ]997, that the
Federazione dell'ndustiia Musicale Italians (FIMI) had participated in concerted practices of the five

majors which aimed at fixing uniform wholesale prices: Decision of the AGCM of ]0 October 1997,

Associazione Vendomusica I Case Discografiche Multinazionali — FIM. The Autorita found a high
degree of uniformity regarding the wholesale price level, in particular for "hits", and the supply
conditions applied to wholesalers and retailers (discounts, payment conditions and returns). Given that the
Autorita's decision dates from 1997, it is on]y of ]imited relevance for the current investigation

Music k Copyright, number 198, p.8.



Music's success h marketing the recordings associated with the Pop Idol-style
TV talent show Opercion Triunfo (OT). Vale had a market share of [20-25%]* in
2002 and has its own distribution facilities and acts as distributor to non-affiliated
labels. However, according to a recent article in the specialised music periodical
"Music 0 Copyright", the viewing figures of OT and the related sound carrier
sales fell steeply for the third series {runmng from autumn 2003 to early 2004).s6

Music k Copyright estimates that some 65% of Vale's 2002 revenues were
derived from OT. These tendencies were largely confirmed in the Commission's
market investigation. According to the Parties'ubmission of 29 June 2004,
Vale's market share fell to |10-15%]* in 2003. Therefore, the Commission
considers Vale Music as an important independent label which is, however, not hi
a position to exert competitive constraints on the majors'ehaviour. In addition,
Vale Music depends on the services of tMajor X]~ for distribution in Latin
America and the U.S. Latin market,

b. Assessment of possible strengthening of collective dominance in the United
Kingdom, France, Germany, Italy and Spain

(67) According to the case law of the Court of Justice and the Court of First Instance
of the European Communities a coHective dominant position significantly
impeding effective competition in the common market or a substantial part of it
may arise as the result of a concentration where, in view of the actual
characteristics of the relevant market and of the alteration in its structure that the
transaction would entail, the latter would make each member of the dominant
oligopoly, as it becomes aware of its interests, consider it possible, economicaHy
rational and hence preferable, to adopt on a lasting basis a common policy on the
market with the aim of selling at above competitive prices.si

(68) The Court of First Instance ruled in the Airtours judgmentss that a collective
dominant position requires that the companies reach a common understanding
about the terms of coordination and that the foHowing three conditions are met as

necessary for co-ordination to be sustainable. First, the coordinating firms must
be able to monitor whether the terms of coordination are adhered to. Second,
discipline requires that there is some form of deterrent mechanism in case of
deviations. Third, the reaction of outsiders, such a current and future competitors
not participating in the coordination, as weH as customers, should not be able to
jeopardise the results expected from the coordination. According to the Court of
Justice~a and the Court of First Instance4o the assessment of the existence of these

Musict;Copyright, 18.02.2004, p. 12.

Court of First Instance, Case T-102/96, Gencor v. Commission, ECR 1999, 11-753, paragraphs 276, 277;
Case T-342/99, Airtours v. Commission, ECR 2002, 11-2585, paragraph 61.

Airtours v. Commission, paragraph 59.

Joined Cases C-68/94 and C-30/95 "Kali kSalz", ECR 1998, 1-1375, paragraph 228.

Airtours v. Commission, paragraph 63.
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elements shall be supported by a sufficiently cogent and consistent body of
evidence,

aa. Common understanding ofthe five maj ors on prices

(69) In assessing whether there is an existing collective dominant position in the
markets for recorded music, the Commission analysed whether in the last three to
four years a coordinated price policy of the majors in the United Kingdom,
France, Germany, Italy and Spain could be identified.

(70} In order to assess whether the majors'holesale prices have been coordinated,
the Commission has first analysed the development of average net prices on a
quarterly basis for the top 100 single albums of each major in the five largest
Member States. In the Commission's view average prices are an appropriate
means to assess parallelism in the pricing behaviour of the majors. The Parties
submitted that average prices may be influenced by changes in the product mix,
for example different mix of budget, mid-price and Ml price albums, by pricing
dispersions at the level of the individual releases and over the lifetime of an
album. The Commission considers, nevertheless, that in this case the average
prices — in connection with further elements, as listed in recital (73) below - give
a representative picture of the developments of the majors'rices in the'market
and provide an appropriate basis for the assessment as to whether there has been
parallelism in the pricing behaviour of the majors.

(71} For the purpose of assessing parallelism in pricing behaviour, the Commission
analysed transaction data in real (inflation-corrected) prices, provided by the
Parties and the three other majors.4'he albuin level data provided by the majors
only included the annual '1 00 best-selling titles of each major, thereby limiting the
sample on which a detailed analysis was carried out. Still, the Commission deems
the average prices of the top 100 album titles representative of the majors'verage

CD prices since top ]00 album sales cover at least 70 to 80 percent of
their total music sales. In order to ensure comparability, the Commission relied on
price data for a consistent product, namely single pocket album CDs, thereby
excluding singles, maxi-singles, double albums, boxes, and enhanced albums.

4i The data consisted ofmonthly data regarding PPD, net sales, gross units, returns units and return value for
each of the top 1 00 albums sold to the top 20 customers (including independent retailers) per country.
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(72) The Commission analysed the development of
(a) average net prices,4~

(b) Published Prices to Dealers ("PPDs")
(c) gross and net price ratios,
(d) invoice discounts and retrospective discounts45.

(73) The Commission therefore first analysed the majors'ricing behaviour on the
basis of their average wholesale net prices. In a second step the Commission
examined whether any price coordination, on the basis of a parallelism in average
prices, could have been reached in using list prices (PPDs) as focal points. In a
third step, the Commission analysed v,hether the different majors'iscounts were
aligned and sufficiently transparent in order to allow efficient monitoring of any
price coordination also on the level of net prices. According to the Parties,
different kinds ofdiscounts are granted to customers: fiIe and campaign discounts
on the invoice level, retrospective discounts on a volume basis and co-op
spending. The Commission's investigation showed, first, that co-op spending is
rather a kind of marketing payment than a proper discount and, second, that the
use and importance of the different discounts varies from country to country.

Umted Kin dom

(74) In the United Kingdom the Commission has observed a [...]* decrease of less
than [0-100]* pence in real terms or [5-10%]~ of the majors'et average real
prices between 2000 and 2003. The net average real prices of all majors moved
v'ithin a range of approximately GBP 0.50 — GBP 0.70 during most of that time.
They moved to some extent in parallel but also showed some divergences. The
average difference between the bottom and the top of the range was GBP 0.67
and the maximum difference was — in one single trimester - GBP 1,12. It appears
that, at the end of 1999 and in 2000 one major moved from the upper to the lower
end of the range, still remaining close to the other majors 44 Since mid-2002, and
even more since the beginning of 2003, the same major appears to have moved
back towards the centre of the bundle of the majors'et average real prices.

4~ Average net prices were calculated at a quarterly level by dividing the total net value sales of the album
by the total gross units sold of the album for a particular quarter. Average gross prices were calculated by
dividing the album's total gross value sales in the quarter by the total gross units sold. Net value sales
were defined by the majors as the gross value sales less the invoice discounts. Only BMG and Sony
provided data on gross sales by title. There are no retrospective discounts at the title level and those
discounts are not included in the time series of average prices.

Aggregate data on invoice discount, reuospective discounts and coop payments at the customer level were
obtained from the Parties. This data provided yearly gross sales data, yearly amounts of invoice
discounts, yearly amounts of retrospective discounts and yearly amounts of returns for each of the top 20
customers and for the years 2000-2003.

The average net prices of that major vvere lower than those of the other majors for not more than four
subsequent quarters in 2000/2001.
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(75) On the basis of net average real prices, the Commission thus found some

parallelism and a relatively similar price development of the majors. However,
these observations were as such not conclusive enough to constitute sufficient
evidence for coordinated pricing behaviour in the past. Therefore, the
Commission further investigated whether additional elements, namely list prices
and discounts. were aligned and sufficiently transparent to provide sufficient
evidence for coordination.

The Commission found some indications that PPDs could have been used as focal
points for an alignment of the majors* prices in the United Kingdom. Although
the Parties put forward that they use more than 100 PPDs, the top 5 PPDs ofboth
Parties accounted for more than 85% of their total sales h 2002. Similarly, each
major generated with its three most important PPDs more than 80% of its total
top 100 single album CD net sales in 2003. Moreover, one or two PPDs within a
range of 17 pence (between GBP 8.98 and GBP 9.15) accounted for more than
47% of each major's top 100 single album CD net sales in 2003. In the light of
these observations, list prices of the best selling albums appear thus to be rather
aligned. The Commission further found that the PPDs are rather transparent as

they are available in the majors'atalogues. Monitoring of other majors'ist
pricing appears therefore to be possible.

(77) The Commission's analysis showed that transaction net prices are closely linked
to gross prices (PPDs) as, for both Sony and BMG, their average gross real prices
and average net real prices have moved closely in parallel over the last six years
as also reflected by very stable net to gross price ratios across albums and time. If
a significant deviation from pricing policies was being implemented by the
majors through the grant ofdiscounts, this deviation would have been reflected in
their average net prices even if those higher discounts were granted only in
respect ofthe best selling albums.

~78 However, the Commission found that the level of the different majors'iscounts
varied to some extent. In the United Kingdom in 2003, Sony's and BMG's
invoice (file and campaign) discounts made up [15-20%]~ to [20-25%]* of their
respective aggregate gross sales to their top20customers whereas co-op
payments accounted only for [0-5%]~ of both Parties'ross sales and
retrospective discounts were not granted at ail. Therefore, invoice discounts are

by far the most important discounts in the United Kingdom

(79) On a customer-by-customer basis, however, the Commission found a certain
degree of fluctuation and also differences of 2-5 percent points between Sony's
and BMG's invoice discounts for most of their top 10 customers, and of more
than 5 percent points for some customers in some years. In addition, the Parties
submitted data according to which invoice discounts for a given customer varied
over time and &om album to album, and discounts for a given album varied from
customer to customer. The market investigation indicated that these fluctuations
are mainly the result of campaign discounts which are more flexibly used than file
discounts that are regularly fixed on an annual basis. On the basis of these
observations, it cannot be established that invoice discounts are sufficiently
aligned between the Parties.

(80) As regards transparency of discounts, a majority of the UK customers'esponses
to the Commission's market investigation indicated that the major record
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companies have some knowledge of their competitors'ile discounts due to their
permanent interaction with the same customer base.45 However, it appears that
campaign discounts are less transparent than fi]e discounts and that their
monitoring requires also a careful observation of promotional developments on
the retail market. Although the Commission found that both Sony and BMO have
set up a system of weekly reports by their sales forces, it could not be established
that these reports ensure a sufhcient degree of transparency of competitors'ampaign

discounts.

France

(81) In France the Commission has observed a [...]* decrease of less than [0.00-
1.00]*Euro in real terms or [0-5%]* of the majors''et average real prices
between 2000 and 2003. The different majors'et average real prices developed
within a range of EUR 1.00 to EUR 1.30 during most of the period. The average
difference between the bottom and the top of the range was EUR 1.25 and— in two
trimesters in 2000- the difference exceeded EUR 2.00. However, during the last
two years, the net average real prices of the majors have been rather converging
at a stable real price level, thereby narrowing down the range between the major
with the highest and the one with the lowest net average real prices to less than
EUR1.00 in several trimesters. Regarding price para]]elism, it can thus be
observed that the different majors'et average real prices moved in a roughly
parallel pattern but also showed some diverging movements.

(82) On the basis of net average real prices, the Commission thus found some
parallelism and a relatively similar price development of the majors. However,
these observations were. as such, not conclusive enough to constitute sufficient
evidence of coordinated pricing behaviour in the past. Therefore, the Commission
further investigated whether additional elements, namely list prices and discounts,
were aligned and sufficiently transparent to provide sufficient evidence for
coordination.

(83) The Commission found some indications that PPDs could have been used as focal
points for an alignment of the majors'rices in France. Although the Parties
submitted that they use more than [&50]~ PPDs, the top 5 PPDs of both Parties
accounted for more than 60% of their total sales in 2002. Similarly, each major
generated with its three most important PPDs more than 60% of its total top 100
sing]e album CD net sales in 2003. Moreover, one to three'PPDs within a range of
EUR 0.91 (between EUR 13.57 and EUR 14.48) accounted for more than 48% of
each major's top 100 single album CD net sales in 2003. In the light of these
observations, list prices of the best selling a]burns appear thus to be rather
aligned. The Commission further found that the PPDs are rather transparent as
they are available in the majors'atalogues. Monitoring of other majors'ist
pricing appears therefore to be possible.

4s Four out of five of the UK-retailers which replied to the question said that majors are aware of each
other's PPDs and discounts; one respondent answered in the negative.
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(84) The Commission's analysis showed that transaction net prices are closely linked
to gross prices (PPDs) as, for both Sony and BMG, their average gross real prices
and average net real prices have moved closely in parallel over the last six years
as also reflected by very stable net to gross price ratios across albums and time.

However, the Commission found that the level of the different majors'arious
discounts var'ied to some extent. In France in 2003, Sony's and BMG's invoice
(file and campaign) discounts made up [0-5%]* (BMG) to [10-'15%]*(Sony) of
their respective aggregate gross sales to their top 20 customers whereas co-op
payments accounted only for less than [0-5%]~ of their gross sales.
Retrospective discounts accounted for [0-5%]* of Sony s gross sales and [10-
15%]* of BMG's gross sales. In their response to the SO the Pardes submitted
that BMG's retrospective discounts were more than double the size of its invoice
discounts.47 However, it appears that this somewhat exceptional ratio is a
consequence of BMG considering so-called "contract discounts", accounting for
approximately [5-10%]* of its gross sales, as retrospective discounts.4s The
Commission had some doubts as to whether this classification by BMG reflected
business reahty. However, in response to the Commission's question in the oral
hearing whether there was any mistaken calculation or classification of discounts,
the Parties explicitly confirmed that all calculations and classifications were
correct, On the bas'is of the information available, therefore, invoice discounts are
Sony's most important discounts in France whereas for BMG retrospective
discounts are by far the most important discounts in France.

{86) On a customer-by-customer basis the Commission found, for the reasons
described in the recital above, important differences of up to 10 percent points
between Sony's and BMG's invoice discounts for their common top 15
cu'stomers. Also on the level of total discounts (invoice, retrospective and
"contract discounts" combined) to their common customers, differences of up to 3
percent points between Sony and BMG could be observed in 2003; these
differences even amounted to approximately 5% for 3 of their 15 common top
customers analysed. The market investigation indicated that these fluctuations are
mainly the result of campaign discounts which are more flexibly used than other
(file, contract or retrospective) discounts that are regularly fixed on an annual
basis. In addition, the Parties submitted data according to which discounts for a
given customer varied over time and from album to album, and discounts for a
given album varied 5 om customer to customer. On the basis of these
observations, it cannot be established that discounts are sufficiently aligned
between the Parties.

(87) As regards transparency of discounts, a majority of the French customers'esponses

to the Commission's investigation indicated that the major record
companies have some knov ledge of their competitors'ile discounts due to their

BMG also granted "wholesale discounts" of approximately [5-10%]* to five wholesalers.

47 Page 37 of"Rebuttal paper".

4s Cf. Table A.3 of Volume IIl to the Parties'esponse to the Statement of Objections.
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permanent interaction- with the same customer base "~ However, it appears that
campaign discounts are less transparent than file discounts and that their
monitoring also requires a careful observation of promotional developments on
the retail market. Although the Commission found that both Sony and BMG have
set up a system of weekly reports by their sales forces, it could not be established
that these reports ensure a sufficient degree of transparency of competitors'ampaign

discounts.

~Germ an

(88) In Germany, the Commission has observed a [...j* decrease of [0.00-1.00]~ Euro
in real terms or [0-5%]* of the majors'et average real prices between 2000 and
2003. The different majors'et average real prices developed within a range of
approximately EUR1.50 to EUR2.00 which is somewhat wider than in other
countries. The average difference between the bottom and the top of the range
was EUR 1.81, and the maximum difference was more than EUR 3.00, m two
trimesters.so Although the different majors'et average real prices show a similar
slight downward trend, their development has been less parallel than in other
countries; in particular the breadth of the range has widened and one major has
moved from the upper end of the range to the lower end of the range over the last
four years.

(89) On the basis of net average real prices, the Commission thus found some
parallelism and a relatively similar price development of the majors although less
similar than in other countries. However, these observations were as such not
conclusive enough to constitute sufficient evidence for coordinated pricing
behaviour in the past. Therefore, the Commission further investigated v'hether
additional elements, namely list prices and discounts, were aligned and
sufficiently transparent to provide evidence of coordination.

(90) The Commission found some indications that PPDs could have been used as focal
points for an alignment of the majors'rices in Germany. Although BMG put
forward that it uses more than [&100]* PPDs,st the top 5 PPDs of both Parties
accounted for more than 55% of their total sales in 2002. Similarly, each major
generated with its three most important PPDs more than 55% of its total top 100
single album CD net sales in 2003. Moreover, one to three PPDs within a range of
EUR I Al (between EUR 12,37 and EUR 13.78) accounted for more than 57% of
each major's top 100 smgle album CD net sales in 2003. In the light of these

Three out of four of the French retailers which replied to the question said that majors are aware of each
other's PPDs and discounts; one respondent answered that it did not know v hether majors are aware of
each other's discounts.

However, these exceptionally high divergences v ere both times due to a large amount of sales by one
major of albums at a PPD of less than EUR 5.00, whereby this major*s average price was temporarily
considerably lowered (as also its immediate and strong increase in the respective following trimester
indicates). The two divergences of more than EUR3.00 are therefore to be considered as statistical
outliets.

Sony did not provide data concerning its total number ofPPDs used in Germany.
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observations, list prices of the best selling albums thus appear to be to some
extent aligned. The Commission further found that the PPDs are rather
transparent as they are available in the majors'atalogues. Monitoring of other
majors'ist pricing appears therefore to be possible.

(91) The Commission's analysis showed that transaction net prices are closely linked
to gross prices (PPDs) as, for both Sony and BMG, their average gross real prices
and average net real prices have moved closely in parallel over the last six years
as also reflected by very stable net to gross price ratios across albums and time.

~92 However, the Commission found that the level of the different majors'arious
discounts varied to some extent. In Germany in 2003, Sony's and BMG's invoice
(file and campaign) discounts made up [10-15%j* to [15-20%]* of their
respective aggregate gross sales to their top 20 customers whereas retrospective
discounts accounted for [0-5%]* and co-op payments for less than [0-5%]* of
both Parties'ross sales. Therefore, invoice discounts are by far the most
important discounts in Germany.

(93) On a customer-by-customer basis, however, the Commission found a certain
degree of fiuctuation and differences of 2-5 percent points between Sony's and
BMG's invoice discounts for most of their common top 10 customers, and of
more than 5 percent points for some customers in several years. In addition, the
Parties submitted data according to which invoice discounts for a given customer
varied over time and from album to album, and discounts for a given album
varied from customer to customer. The market investigation indicated that these
fluctuations are mainly the result of campaign discounts which are more flexibly
used than file discounts that are regularly fixed on an annual basis. On the basis
of these observations, it cannot be established that invoice discounts are
sufficiently aligned between the Parties.

(94) As regards transparency of discounts, a majority of the German customers'esponses

to the Coinmission's investigation indicated that the major record
companies have some knowledge of their competitors'ile discounts due to their
permanent interaction with the same customer base.s2 However, it appears that
campaign discounts are less transparent than file discounts and that their
monitoring also requires a careful observation of promotional developments on
the retail market. Although the Commission found that both Sony and BMG have
set up a system of weekly reports by their sales forces, it could not be established
that these reports ensure a sufficient degree of transparency of competitors'ampaign

discounts.

Five out of eight of the German retailers which replied to the question said that majors are aware of each
others PPDs and discounts; one respondent said that they are partly aware of each other's PPDs and
discounts; two respondents answered that they did not hkow whether majors are aware of each other'
discounts.
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(95) In Italy, the Commission has observed a [...]": decrease of less than [0.00-
1.00]*Euro in real terms or [0-5%]* of the majors'et average real prices
between 2000 and 2003. The different majors'et average real prices developed
for most of the period in a rather parallel pattern and within a range of EUR 1.00
to EUR 'l.60. The average difference between the bottom and the top of the range
was EUR1.53, and the maximum difference exceeded — in two trimesters—
EUR 3.00, with. an absolute maximum of EUR 3,19.s3 In 2003, the breadth of the
range narrowed down to approximately EURO.50-0.70, while real average net
prices were increasing for all majors.

(96) On the basis of net average real prices, the Commission thus found some
parallelism and a relatively similar price development of the majors. However,
these observations were as such not conclusive enough to constitute sufficient
evidence for coordinated pricing behaviour in the past. Therefore, the
Commission further investigated whether additional elements, namely list prices
and discounts were aligned and sufficiently transparent to provide sufficient
evidence for coordination.

(97) The Commission found some indications that PPDs could have been used as focal
points for an alignment of the majors'rices in Italy. Although the Parties
submitted that they use more than 100 PPDs, the top 5 PPDs of both Parties

. accounted for more than 74% of their total sales in 2002. Similarly, each major
generated with its three most important PPDs more than 64% of its total top 100
single album CD net sales in 2003 s Moreover, one or two PPDs within a range
of EUR 0.36 (between EUR 12.55 and EUR 12.91) accounted for more than 60%
of each of three major's top 100 single album CD net sales in 2003 In the light of
these observations, list prices of the best selling albums thus appear to be rather
aligned. The Commission further found that the PPDs are rather transparent as
they are available m the majors'atalogues. Monitoring of other majors'ist
pricing therefore appears to be possible.

(9') The Commission's analysis showed that transaction net prices are closely linked
to gross prices (PPDs) as, for both Sony and BMG, their average gross real prices
and average net real prices have moved closely in parallel over the last six years
as also reflected by very stable net to gross price ratios across albums and time.

~99 However, the Commission found that the level of the different majors'arious
discounts varied to some extent. In Italy in 2003, Sony's and BMG's invoice (file
and campaign) discounts made up [10-15%] to [10-15%]+ of their respective
aggregate gross sales to their top 20 customers whereas retrospective discounts
accounted only for [0-5%]* of their gross sales and co-op payments were not
granted at all. Therefore, invoice discounts are by far the most important
discounts in Italy.

However. these exceptionally high divergences were both times due to the large amount of sales by a
major of albums at a PPD of less than EUR 5.00, whereby this major's average price was temporarily
considerably lowered (as also its strong increase in the respective following trimester indicates). The two
divergences ofmore than EUR 3.00 therefore are to be considered as statistical outliers.

s4 Only four majors were taken into account in this respect regarding haly as one major had not provided the
relevant data.
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(100) On a customer-by-customer basis, however, the Commission found a certain
degree of fluctuation and also differences of 1-3 percent points between Sony's
and BMG's invoice discounts for most of their top 10 customers. In addition, the
Parties submitted data according to which invoice discounts for a given customer
varied over time and from album to album, and discounts for a given album
varied &om customer to customer. The market investigation indicated that these
fluctuations are mainly the result of campaign discounts which are more flexibly
used than file discounts that are regularly fixed on an annual basis. On the basis
of these observations, it cannot be established that invoice discounts are
sufficiently aligned between the Parties.

(101) As regards transparency of discounts, a majority of the Italian customers'esponses

to the Commission's investigation indicated that the major record
companies have some knowledge of their competitors'ile discounts due to their
permanent interaction with the same customer base.ss However, it appears that
campaign discounts are less transparent and that their monitoring requires also
careful monitoring of promotional developments on the retail market. Although
the Commission found that both Sony and BMG have set up a system of weekly
reports by their sales forces, it could not be established that these reports ensure a
sufficient degree of transparency ofcompetitors'ampaign discounts

~Sain

(102) In Spain the Commission has observed a [...]* decrease of less than [0.00-
1.00]*Euro in real terms or [0-5%]* of the majors'et average real prices
between 2000 and 2003. The different majors'et average real prices developed
within a range of EUR 1.00 to EUR 1 50 during most of the time. The average
difference between the bottom and the top of the range was EUR 1.42, and the
maximum difference was — in one single trimester- EUR2.19. The different
majors'et average real prices moved to some extent in parallel but also showed
some minor diverging movements. However, the Commission has observed that
the majors'et average real prices showed a slight upward trend in 2003 and that
the breadth of the range was narrowing to approximately EUR 1.00 at that time.

(103) On the basis of net average real prices, the Commission thus found some
parallelism and a relatively similar price development of the majors. However,
these observations were as such not conclusive enough to constitute sufficient
evidence for coordinated pricing behaviour in the past. Therefore, the
Commission further investigated whether additional elements, namely list prices
and discounts were aligned and sufficiently transparent to provide sufficient
evidence for coordination.

(104) The Commission found some indications that PPDs could have been used as focal
points for an alignment of the majors'rices in Spain. Although the Parties
submitted that they use more than [20-50]* PPDs, the top 5 PPDs of both Parties
accounted for more than 78% of their total sales in 2002. Similarly, each major

Five out of five of the italian retailers which replied to the question said that majors are aware of each
other's PPDs and discounts.
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generated with its thee most important PPDs more than 57% of its total top 100
single album CD net sales in 2003.56 Moreover, one or two PPDs within a range
ofEUR 0.98 (between EUR 12.02 and EUR 13.00) accounted for more than 25%
of each major's top 100 single album CD net sales in 2003. In the light of these
observations, list prices of the best selling albums appear thus to be to some
extent aligned, although less similar than in other countries. The Commission
further found that the 'Published Prices to Dealers" are rather transparent as they
are available in the majors'atalogues. Monitoring of other majors'ist pricing
appears therefore to be possible.

(1 05) The Commission's analysis showed that transaction net prices are closely linked
to gross prices (PPDs) as, for both Sony and BMG, their average gross real prices
and average net real prices have moved closely in parallel over the last six years
as also reflected by very stable net to gross price ratios across albums and time.

However, the Commission found that the level of the different majors'arious
discounts varied to some extent. In Spain in 2003, Sony's and BMG's invoice
(file and campaign) discounts made up [15-20%]* to [15-20%]* of their
respective aggregate gross sales to their top 20 customers whereas retrospective
discounts accounted only for less than [0-5%]~ of both Parties* gross sales and
co-op payments were of minor importance (less than [0-5%]* of both Parties
gross sales). Therefore, invoice discounts are by far the most important discounts
in Spain.

(l 07) On a customer-by-customer basis, however, the Commission found a certain
degree of fluctuation and differences of 2-5 percent points between Sony's and
BMG's invoice discounts for most of their top 10 customers, and of more than
5 percent points for some customers in single years. In addition, the Parties
submitted data according to which invoice discounts for a given customer varied
over time and from album to album, and discounts for a given album varied from
customer to customer. The market investigation indicated that these fluctuations
are mainly the result of campaign discounts which are more flexibly used than file
discounts which are regularly fixed on an annual basis. On the basis of these
observations, it cannot be established that invoice discounts are sufficiently
aligned between the Parties.

(1 08) As regards to transparency of discounts, several Spanish customers* responses to
the Commission's investigation indicated that the major record companies have
some knowledge of their competitors'ile discounts due to their permanent
interaction with the same customer base s7 However, it appears that campaign
discounts are less transparent than file discounts and that their monitoring also
requires a careful observation of promotional developments on the retail market.
Although the Commission found that both Sony and BMG have set up a system
of weekly reports by their sales forces, it could not be established that these

Only four majors were taken into account in this respect regarding Spain as one major had not provided
the relevant data.

Two out of four of the Spanish retailers which replied to the question (excluding subsidiaries of the
Parties) said that majors are aware of each other's PPDs and discounts; two respondents answered that
they did not know whether majors are aware of each other's discounts.
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reports ensure a sufficient degree of transparency of competitors'ampaign
discounts.

bb. Elements of collective dominance

(109) As the results of the Commission's detailed analysis of the majors'rice
development in the five largest Member States showed some indications of
coordinated behaviour which were as such, however, not sufficient to establish
existing collective dominance, the Commission further analysed whether the
markets for recorded music were characterised by features facilitating collective
dominance.

Product homogeneity

(1 10) In the notification, the Parties submit that recorded music is a heterogeneous
product as each release is unique. However, they recognise that most consumers
purchase recorded music from multiple artists and genres, and that the
combination of individual tastes affecting the selection and purchase of musical
recordings ultimately results in a continuum of substitutability. It has to be
emphasised that the format of recorded music is homogenous as CD albums are
the predominant format v hich accounts for more than 80% of the Parties'usic
sales in the EEA. Regarding the content, all majors own large back catalogues
and cover all kinds of genres, but the content of individual albums is quite
heterogeneous. Despite the heterogeneity of the content, the way in which albums
are priced and marketed on the wholesale level appears to be quite standardized.
With respect to discounts and agreed return rates (for unsold records}, the majors
do usually not distinguish between genres or types of albums in their agreements
with retailers and wholesalers. If any differentiation is made at all, it distinguishes
only between "pop", "classical" and, more rarely, "TV-advertised" albums.
However, the pricing, naturally, also depends on the success of the album. A
further differentiation on individual album level is made as regards campaign
discounts. The heterogeneity in the content, with these implications for pricing,
reduces transparency in the market and makes tacit collusion more difficult since
it requires some monitoring on the level of individual albums.

Transparency

(111) Despite the fact that sales of albums take place in few price points, the variety of
albums priced at different list prices could complicate the monitoring of a tacit
agreement. However, majors only need to monitor the pricing points of a limited
number of best selling albums to account for most of the sales. Data provided by
the Parties show that the top 20 titles each year account for at least half the yearly
sales for BMG in all countries except Germany where they account for a third of
the yearly sales. In the case of Sony the top 20 titles each year accounted for
between 30 and 60% of total sales in any one country, and of more than half the
yearly sales in a number of countries, for example the United Kingdom, Italy,
Spain and the Scandinavian countries. Nevertheless, as set out for the five large
Member States, further monitoring on album level is needed in particular in



relation to campaign. discounts. The market investigation shows that this could
. reduce transparency in the market and may make tacit collusion more dificult.
The Commission has not found suQicient evidence fo conclude that these
difficulties have been overcome in the past.

(112) There are further devices in the market which increase transparency and could
facilitate the monitoring of an agreement. The publication of weekly hit charts
with information on sales at title level makes it very easy to identify instantly
what titles become hits and generate the bulk of sales. Such availability ofweekly
pubHc information on sales at the title level greatly facilitates monitoring on the
part of the majors. Further, there is certain stability in the customer base of the
majors. The nature of the market for recorded music is such that retailers view the
majors as providing complementary products for their establishments. In order for
a music retailer to be successful, it needs to carry products from all majors. As a
consequence, the industry is characterized by long term stable relationships
between retailers and all majors. Moreover, a large part of the majors'ales of
recorded music is channelled to a limited number ofcustomers. This situation ofa
limited number of players in the market is conducive to the adoption of
cooperative strategies on behalf of the majors and also facilitates the monitoring
and information fiow.

(1 13) A further source of transparency is the monitoring of the retail market. The
market investigation revealed that Sony and BMG have set up a system ofweekly
(with differences between the Member States) reports, which include information
on competitors. The market investigation also confirmed that the major record
companies'ales forces are in regular and permanent contact with retailers and
who)esalers as negotiations of promotional support and of campaign discounts
often take place on a weekly basis. However, the Commission has not found
suQicient evidence that, by monitoring retail prices or by contacts with retailers,
the majors have overcome in the past the deficits as regards the transparency of
discounts, in particular campaign discounts as described for the five large
Member States.

Retaliation

(1 14) The Commission further explored whether indications could be found that majors
have retaliated against any "cheating" major in the past concerning the markets
for recorded music. Indications for retaliatory action in the past could be seen as
pointing to the existence of a collective dominant position in the markets for
recorded music. The Commission therefore investigated whether majors have
retaliated by (i) a (temporary) return to competitive behaviour, or by the (ii)
exclusion of the deviator from compilation joint ventures and agreements. In
addition, due to the multi-market contacts between the majors, retaliation could
also have happened with respect to online music markets and music publishing
markets.



{115) The other majors could exclude the "cheater" from their compilation joint
ventures or refuse to license tracks for compilation albums released by the
deviating major. Multi-artist compilations such as "Hits 2003", "Bravo Hits" or
"KnuÃelrock" require the approval of the record labels of all artists involved. It
appears from the market investigation that the combination of artists &om
different labels makes it possible to cover a broader range of the charts, or of the
genre to v hich.the compilation refers. Therefore, the appearance of artists from
more than one record company appears to be a key factor for the success of a
compilation. Every year, there are several hundreds of compilations released by
the majors, and an important proportion of them reach very high sales figures.
Altogether, these multi-artistflabels compilations account for approximately 15-
20% of the overall market for recorded music according to the notification.ss

(116) In 2003, Sony had joint venture agreements with at least one other major in all
EEA countries, except Ireland (covered by United Kingdom compilation joint
venture agreements), Luxembourg, Liechtenstein and Iceland. In 10 of these
countries (except Belgium, Norway and Sweden), Sony participated in several
joint ventures with different partners. In 2002s& BMG had joint venture
agreements with at least one other major in 11 Member States, except Greece
(where BMG's catalogue is licensed to EMI), Ireland (covered by United
Kingdom compilation joint venture agreements), Portugal and Luxembourg. In
France, Germany, Italy and Spain, BMG was party to several joint venture
agreements with different partners. For both Parties, some of their joint ventures
included three or four majors in several countries. The responses from the other
majors'show a similar picture, with compilation joint ventures with one or more
partners in most EEA Member States. It appears that joint venture compilations
involving in total two or three majors constitute by far the most successful and
important compilations both in terms of {compilation album) releases and sales
{revenues) so These agreements can usually be terminated annually with two
months notice. According to information provided by the Parties, compilation
joint ventures also cooperate on an ad-hoc basis with each other or other majors
in order to license tracks or to jointly obtain rights to a compilation brand name.
In addition to their links via joint ventures, the major record companies also
license, to a considerable extent, single tracks for exploitation by another major
(or joint venture) in the release of a compilation album.

(117) In case of a persistent deviation by one major, the other majors could therefore
exclude the deviator from the conclusion of new joint ventures, or they could
refuse to license their songs for the deviator's compilations, or they could even
terminate some ofthe existing joint ventures.

{118) However, in this case the Commission has found no indications that, in response
to a major's deviation from a common policy, other majors have been excluded

In their response to the Statement of Objections the Pwties stated that multi artist/label compilations
accounted for only 3-4% of total record releases. However, the reference to releases largely
underestimates the importance of compilations in terms ofsales value.

The 2002 figures were confirmed by BIvlG's 2003 figures, to the extent 2003 data was provided by BMG,

On the basis of figures provided by the Parties; 13MG data not available for all years and/or countries.



from compilations jomt ventures, or that there has been a (temporary) return to
competitive behaviour as a retaliatory measure, or that retaliation has occurred in
the online music marl-et or music publishing markets or that threats of such
retaliatory measures have been made, although these measures could in general
represent credible possibilities for retaliation by the majors in the markets for
recorded music. The Commission in this case has therefore found no evidence
that these means-have been used or threatened in the past as element for the proof
of an existing collective dominant position.

2. Smaller Countries

a. Market structure

(119) In this section, the smaller national markets in the Netherlands, Sweden, Ireland,
Austria, Belgium, Denmark, Finland, Norway, Portugal and Greece are
analysed s'he Commission analysed the situation in the smaller territories on
the basis ofthe data received from the Parties.

Table 10: The Netherlands

BMG
Son
Pro forma combined
Universal

Total inde endents
- Dis
- Roadrunner
- Suburban
- Black Hole
- Di dance
- PIAS

2000
10-15% *

15-20% *

l25-30% *

15-20% *

10-15% *

15-20% *

2001
10-15% +

15-20% ~

25-30% *

15-20% *

10-15% *

15-20% *

2002
10-15% +

15-20% *

25-30% *

20-25% *

10-15% *

5-10% *

20-25% *

5-10% *

0-5% ~

0-5% *

0-5% *

0-5% *

0-5% ~

2003
10-15% *

10-15% *

25-30% *

20-25% +

15-20% *

5-10% *

25-30% *

Source: Notification I Submission &om the Parties

(120) In the Netherlands the independents sector accounts for a total market share of
approximately [20-25%]*. Key independent is Disky ([5-10%)*, mainly active in
the budget price segment. The second largest independent record company is
Roadrunner with a market share of [0-5%]~. Other independents include
Suburban and Belgium-based PIAS, having market shares of [0-5%/ and [0-

For a number of EEA countries (Ireland, Austria, Belgium, Denmark, Finland, Norway, Portugal and

Greece), the Parties only provided the aggregate share of the independents for 2002. Where possible the
Commission has added information based on the outcome of the market investigation, however, where
only the total market share of the independents has been provided, no further details on individual market
shares were available Furthermore, for the markets ofLichtenstein, Luxembourg and Iceland no separate
analysis could be carried out since separate figures are not available. The parties supply customers in
Lichtenstein &om their operations in Swiueriand or Austria, customers in Luxembourg are supplied by
their Belgian operations and customers in Iceland are supplied by a distributor or a licensee.
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5%]o respectively in 2002. According to the notification, the independents play a
significant role m the dance scene; labels include Slack Hole (DJ Ti6sto) and
Digidance, having a market share ofaround [0-5%]* in 2002. Disky, Roadrunner,
Digidance and PIAS have their own distribution networks in the Netherlands
whereas Black Hole is distributed by Arvato (Bertelsmann).

(121) For the sma]]er countries, the Commission carried out an analysis of the PPDs on
the basis of the information received from the Parties. In the Netherlands, Sony's
top 5 PPDs accounted for [60-70%]* and BMG's top 5 PPDs for [50-60%]* of
their respective total sales'n 2002. The top 2 PPDs, accounting for [30-40%]* of
Sony's total sales and for [40-50%]* of BMG's total sales, are exactly the same
for both Sony and BMG and are in a range of 50 cents (EUR [...]* and BUR
[...j»). It has to be noted that the percentages for which the two PPDs account
would be even higher with respect to the Top 100 albums, which were also taken
into account for the five large countries.

(122) In the Netherlands, invoice discounts are the most important type of discounts.
According to the notification, for the year 2002 average invoice discounts ranged
Rom [10-15%]* to [20-25%]» for BMG's top 10 customers and Rom [10-15%]»
to [20-25%]* for Sony*s Top 10 customers [The difference between BMG's and
Sony's respective minimum average invoice discounts was 1A percent points and
3.4percent points for their maximum average invoice discounts]*. Co-op
payments only play a minor role; they range from [0-5%]» to [0-5%]» for BMG
(with a weighted average of [0-5%]») and from [0-5%]» to [0-5%]» for Sony
(with a weighted average of [0-5%]») [The difference between BMG's and
Sony's maximum co-op payments was 3.1 percent pointsj». According to the data
which the Commission received in the course of the procedure for the year 2003„
for BMG and Sony the range of invoice discounts for the Top 20 customers was
even higher than in 2002 (BMG:[25-30%]», the weighted average of the invoice
discounts amounting to [15-20%]»; Sony: discounts ranging between [10-15%]»
and [20-25%]*). Retrospective discounts are used only by BMG for [...j».

Table 11) Sweden

2000
f)0-)5%l»
[10-15%]»

BMG
Sony
Pro fonna combined
EM) f25-30%]»
l)niveisa) f20-25%'f»
Warner [10-15%]»
Total independents f10-15%]*
- Bonnier Amigo Music n/a
- Playground n/a
- Marianne n/a
-V2 n/a
Source: Notification / Submission from the

2001
r)0-1 5/]»
[10-15%]*

[25-30/o]»
f20-25%]*
[10-15%]»
f15-20%]*
n/a
n/a
n/a
n/a
Parties

2002
[) 0-'1 5%]»
[10-15%]»
l25-30%'l*
[20-25%]»
[15-20%]»

. [10-15%]»
[20-25%]»
[0-5%]»
[0-5%].
[0-5/l»
[0-5%]*

2003
f) 0-154/ol»

[10-15%]»
f20-25%]*
f20-25%]»
[15-20%]»
[10-15%]»
f20-25%]*
n/a
n/a
n/a
n/o

(123) In Sweden, the smaller record labels account for approximately [20-25%]»
collectively. Bonnier is the largest player, with a [0-5%]» share of the market,
followed by Playground, Marianne and V2 with shares varying from [0-5%]* to
[0-5%]*. Bonnier has its own distribution facihties and provides distribution
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services to other independents in Sweden, Norway and Finland, including
Marianne and V2. According to the notification, Playground is serviced by key
distributor ENS, a joint venture set up by Sony, Universal and EMI.

(124) In Sweden, Sony's top 2 PPDs account for [60-70%]o of its gross sa'les, the top 5
PPDs for [80-90%]*. BMG's top 2 PPDs account for approximately [70-80%]o of
its gross sales, the top 5 PPDs for [90-100%]". The top PPDs for both BMG and
Sony are in a range of21 cents (BMG: [...]*; Sony: [...jo).

(125) According to the notification, for the year 2002 and for the top 10 customers
average invoice discounts range from [15-20%]~ to [25-30%]~ for BMG and
from [5-10%]~ to [20-25%]~ for Sony [The difference between BMG's and
Sony's respective minimum average invoice discounts was 6.2 percent points and
3.1 percent points for their maximum average invoice discounts]". Co-op
payments only play a minor role; they range from [0-5%]~ to [0-5%]~ for BMG
(with a weighted average of [0-5%]*) and from [0-5%]o to [0-5%]~ for Sony
(v ith a weighted average of [0-5%]*) [The difference between BMG's and
Sony's maximum co-op payments was 2.4 percent pomtsjo. According to the data
which the Commission received in the course of the procedure for the year 2003,
the range of invoice discounts for the Top 20 customers was very similar to that
for the year 2002 (for BMG:[10-15%]*, with a weighted average of the invoice
discounts of [15-20%]*; for Sony from [10-15%] - [25-30%]* with a range
oE[10-15%]~). According to the notification only BMG used retrospective
discounts for [.. j* of the top 5 customers; the amount of the discount was [0-
5%]~.

'able
121 Ireland

2000 2001 2002 200362
B!vIG

Son
Pro forma combined

10-15% *

15-20% ~
10-15% *

15-20% *
15-20% * 10-15% *

15-20% ~ 15-20% *

30-35% * 30-35% *

Unix ersal

Warner
15-20% ~

10-15% *
15-20% *

10-15% *

30-35% * P5-40% * 20-25% * 25-30% *

20-25% ~ 20-25% "'0-15%* 15-20%
Total inde endents 0-5'/ * 0-5% * 10-15% * 0-5% *

Source: Notification / Submission &om the Parties

(126) In Ireland, the independent sector represented some [10-15%]* of the market in
2002 Among those are United Kingdom based V2, Telstar and Mother Records
(founded by U2), According to the notification, distribution in Ireland is generally
sourced from the United Kingdom, for example by Sony through TEN - a joint
venture with Warner — and by Bertelsmann through Arvato's subsidiary Pinnacle.
The main independent distributors in Ireland are RMG Chart Entertainment,
Beaumex and Record Services.

(127) In Ireland, Sony's top 5 PPDs account for[60-70* BMG's top 5 PPDS for [80-
90%]* of their respective total sales. For both Sony and BMG, the top 2 PPDs,
accounting for [30-40%]* and [50-60%]~ of total sales respectively, are within a

According to the Parties, 2003 figures are based on IR!vtA estimates.

99



range of 1 Euro (for BMG EUR [...]~ and [...j, for Sony EUR [...]e and EUR

[...]*); the top PPDs for Sony and BMG are in the range of 31 cents.

(128) According to the notification, for the year 2002 and for the top 5 customers

average invoice discounts ranged from [0-5%]* to [20-25%]"'or BMG and 5om
[5-10%]e to [15-20%]* for Sony [The difference between BMG's and Sony's
respective minimum average invoice discounts was 6.6 percent points and

1.0percent points for their maximum average invoice discounts]". Co-op

payments are of lesser importance; for the top 5 customers they ranged from [0-

5%]* to [0-5%]*for BMG (with a weighted average of [0-5%]e) and Rom [0-
5%]"'o [0-5%]"'or Sony (with a v eighted average of [0-5%]*) [The difference
between BMG's and Sony's maximum co-op payments was 2.8 percent pointsje.
According to the data which the Commission received in the course of the
procedure for 2003, the range of invoice discounts for the top 20 customers was
similar for BMG and higher for Sony than in 2002 (for BMG from [0-5%]* to
[20-25%]* with a weighted average of the discounts of [15-20%]*; for Sony from
[5-10%]*to [20-25%]* with a weighted average of [15-20%]*),

Table 13: Austria

2000 2001 2002 2003
BMG
Son
Pro forma eonihined
Universal

Warner

10-15% *

]0-1&/ *

25-30% *

15-20% ~

10-15% ~

10-15% e

20-25% *

15-20% *

10-15% *

10-15% * 10-15% *

0-1 % * 5- 0%
20-25% * 15-20% *

[25-30% * 30-35% *

15-20% * 15-20% ~

10-15% + 10-15% +

Total inde endents 15-20% * 25-30% * 25"30% 20-25%
Source: Notification / Submission f'rom the Parties

(129) In Austria, the smaller record companies had a [25-30%]* market share in 2002.
According to the notification, independent labels include Musica, Germany-
based Kdel and XYX, and Bellaphon.

(130) In Austria, Sony's top 5 PPDs account for [60-70%]*, BMG's top 5 PPDS for
[70-80%]* of their respective total sales. Two of the respective top 3 PPDs
account for [40-50%]* of Sony's total sales and for [30-40%]* of BMG's total
sales, and are within a range of EUR 1.50 (for BMG EUR [...j* and EUR [...]",
for Sony EUR [... j* and EUR [...]*).

(131) According to the notification, for the year 2002 average invoice discounts for the
top 10 customers ranged from [5-10%]* to [10-15%]* for BMG and from [0-
5%]*to [10-15%]* for Sony [The difference between BMG's and Sony's
respective minimum average invoice discounts was 2.6 percent points and
1.0 percent points for their maximum average invoice discounts]*. Co-op
payments are of minor importance; for the top 10 customers they ranged from [0-
5%]* to [0-5%]* for BMG and are not used by Sony at all. According to the data
which the Commission received during the procedure for 2003, the range of
invoice discounts for the top 20 customers was higher for BMG and slightly
lower for Sony (for BMG: from[5-10%]* to [15-20%]* and for Sony from [5-
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10%]* to [10-15%]*). Retrospective discounts ranged from [0-5%]* to [5-10%]~
for BMG and from [0-5%]o to [0-5%]* for Sony.

Table 14: Bei ium

BMG
2000
10-15% *

2001
5-10% *

2002
5-10% *

2003
10-15% *

Son
Pro forma combined
Universal

Warner
Total inde endents

[10-15% *

25-30% *

2G-25% *

5-10/0 *

20-25% *

10-15% + [10-15% +

20-25% *

25-30% * 25-30% ~

15-20% * 15-20% *

10-15'/ * 5-10'/ *

15-20% * 20-25%

20-25% ~

25-30% *

20-25% *

5-10% *

15-20% *

Source: Notification / Submission from the Parties

(132) In Belgium6, the smaller independent record companies represented
approximately [20-25%]" of the market in 2002. Significant labels include PIAS
and V2.

(133) In Belgium, Sony's top 5 PPDs account for [70-80%]*, BMG's top 5 PPDS for
[60-70%]* of their respective total sales. The respective top 2 PPDs, accounting
for [40-50%]~ of Sony's total sales and for [40-50%]e of BMG's total sales, are
the same for both BMG and Sony (EUR [... j* and [...]*).

(134) According to the notification, for the year 2002 average invoice discounts for the
top 10 customers ranged from [5-10%]* to [15-20%]* for BMG and from [5-
10%]* to [15-20%]*for Sony [The difference between BMG's and Sony's
respective minimum average invoice discounts was 1.9 percent points and
0.4 percent points for their maximum average invoice discounts]~. Co-op
payments are of lesser importance; for the Top 10 customers they ranged from [0-
5%]* to [5-10%]* for BMG and from [0-5%]* to [0-5%]* for Sony [The
difference between BMG's and Sony's maximum co-op payments was
3.5 percent points]~ According to the data which the Commission received
during the procedure for 2003, the range of invoice discounts for the Top 20
customers was similar for BMG (from [5-10%* to [20-25%]~ with a weighted
average of the discounts of [15-20%]*) and for Sony (from [5-10%]* to [20-
25%]~, with a weighted average of [15-20%]*). Retrospective discounts were
between [0-5%]~ and [0-5%]* in 2002 for both Sony and BMG according to the
notification.

The figures for Belgium include the figures for Luxembourg as customers in Luxembourg are served by
the Belgian operations. Separate figures were not available.



Table 3.5: Denmark

2000
5-10% *

2001
5-10% ~

2002
5-10% *

2003
5-10% *

Son
Pro forma combined

Universal
Warner
Total inde endents

10-15% *

35-40% ~

15-20% *

10-15% *

10-15%

"'0-15%
*

30-35% *

20-25% *

10-15% *

10-15% *

15-20% * 10-'15% ~

20-25% 20-25% "'5-30%* 40-45% *

25-30% * 20-25% *

10-15% *5-10/ ~

10-15% * 5-10% *

Source: Notification / Submission from the Parties

(135) In Denmark, smaller record companies collectively represented approximately
[10-15%]o of the market in 2002. Independent labels include Bonnier Amigo and
Edel.

(1 36) In Denmark, Sony's top 5 PPDs account for [90-100%]~, and BMG's top 5 PPDS
account for [90-100%]a of their respective total sales. The respective top 2 PPDs,
accounting for [70-80%]* of Sony's total sales and for [60-70%]* of BMG's total
sales, are within a range of 60 cents ([...]o and [...]* for BMG and f..]"'nd
[...j"'or Sony).

(137) According to the data received from the Parties during the procedure, invoice
discounts for the top 10 customers ranged from [5-10%]* to [25-30%]* for BMG
for 2002 and from [5-10%]* to [20-25%]* for 2003 (with a weighted average of
[15-20%]*) and for Sony from [5-10%]* to [25-30%]* in 2002 and from [5-

10%]* to [30-35%]* in 2003 (with a weighted average of [20-25%]*) [The
difference between BMG's and Sony's respective minimum average invoice
discounts was 3.3 percent points in 2002 and 1.0 percent points in 2003 and
4.4 percent points for their maximum average invoice discounts in 2002 and 11.6

percent points in 2003]* . Co-op payments are of very minor importance;
according to the data supplied by the Parties during the procedure, for the Top 10

customers they ranged from [0-5%]* to [0-5%]o for BMG and from [0-5%]* to
approximately [0-5%]* for Sony.

Table 16: Finland

BMG
Son
Pro form a combined

Universal
Warner
Total inde endents

2000
10-15% *

5 10'I *

10-15%
10-15% *

15-20% *

35-40% *

2001
10-15% *

5-10% *

10-15% *

10-15% *

15-20% ~

40-45 /o *

2002
10-15% *

110-15% ~

20-25% *

20-25% ~

15-20% "

10-15% *

20-25% *

2003
5-10% ~

5-10% ~

15-20% *

15-20% *

15-20% *

10-15% ~

35-40% "

Source: Notification / Submission from the Parnes

(138) In Pinland, smaller record companies had a combined market share of
approximately [20-25%]* in 2002. Active independents are Bonnier and Edel,
and a number of other labels, for example Stupido Records and the leading
independent company in classical music Ondine (distributed by a major)



(139) In Finland, Sony's top 5 PPDs account for [90-100%]"" and BMG's top 5 PPDs
account for [90-100%]* of their respective total sales. The respective top 2 PPDs,
accounting for [70-80%]* of Sony's total sales and for [60-70%]~ ofBMG's total
sales, are within a range of approximately 50 cents (for BMG: [...]~ and f...j*;
for Sony: f...j* and [...j*).

(140) According to the notification, for the year 2002 average invoice discounts for the
top 10 customers ranged from [0-5%]~ to [20-25%]* for BMG and from f5-
10%]+ to [20-25%]* for Sony fThe difference between BMG's and Sony's
respective minimum average invoice discounts was 6.5 percent points and
1.4 percent points for their maximum average invoice discounts]* . Co-op
payments did not play a role for most of the customers; they were substantial (in
the range of [5-10%*) for very few of BMG's customers whilst for Sony they
ranged between [0-5%]* and [0-5%]* for 2002. According to the data which the
Commission received in the course of the procedure for 2003, the range of
invoice discounts for the Top 20 customers was similar for BMG (from [0-5%]*
to [20-25%]*) and for Sony (&om [5-10%]* to [20-25%]*) to that in 2002 fln
2003, the difference between BMG's and Sony's respective minimum average
invoice discounts was 7.5 percent points and 5.0percent points for their
maximum average invoice discounts]*. No retrospective discounts were granted
in Finland.

Table ]l7: Norwa

2000 2001 2002 2003
BMG
Sonv
Pro form a corn bin ed
Universal

Warner
Tots) inde endents

5-10% *

10-15% *

20-25% *

15-20% *

10-15/ *

20-25% *

[5-10% *

10-15% ~

20-25% +

20-25% +

5-10/ "

20-25% *

[5-10% * 5-10% *

5-10/0 * 10-15% *

25-30% * 25-30%

10-15% " 10-15% *

20-25% " 15-20% *

20-25% * 20-25% *

15-20% ~ 20-25% *

Source: Notification / Submission from the Parties

(141) Smaller record companies in Norway represent approximately [25-30%]* of the
market (2002). Independents include Bonnier Amigo, Playground, MNW and
Edel.

(] 42) In Norway, Sony's top 5 PPDs account for [80-90%]* and BMG's top 5 PPDs
account for [90-100%]* of their respective total sales. The respective top 2 PPDs,
accounting for [70-80%]* of Sony's total sales and for [60-70%]* of BMG's total
sales, are within a range of 60 cents (for BMG: [...]~ and [...]~; for Sony: [...]*
and [...]*).

(143) According to the notification, for the year 2002 average invoice discounts for the
top 10 customers ranged from [10-15%]* to [20-25%]* for BMG and from [15-
20%]* to [20-25%]* for Sony [The difference between BMG's and Sony's
respective minimum average invoice discounts was 5.2 percent points and
0.3 percent points for their maximum average invoice discounts]*. Co-op
payments may play a role for some customers; for a few of BMG's customers
these discounts ranged up to [5-10%]* in 2002, whereas for Sony they ranged up
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to [0-5%]* in 2002 according to the data submitted to the Commission during the
procedure. According to the data which the Commission received in the course of
the procedure for 2003, the range of invoice discounts for the Top 20 customers
was similar for Sony to that in 2002 (with a range of [10-15%]»; no data was
available for BMG). No retrospective discounts were granted in Norway.

Table 1S: Portugal

2001
[5-10/o]»
[10-15%]»

2000
0-

[10-15%]*
BMG
Sony
Pro forms combined
Universal [20-25%]» [20-25%]»
EM [20-25%1* I'15-20%1*

Warner [S-10/l» [10-15%i.
Total inilependents I25-30%I* I30-35%]»
Source: Notification / Submission &om the Parties

2002
[5-10%]*
[10-15»/]»
I15-20%]*
f20-25%]»
[15-20%1»
[5-10%]*
I30-35%]*

2003
f5-10%'I»

[1 0-15'/o]»
[15-20%'I*
f15-20/o]»
f20-25%]*
5-10%]»

[35-40%]*

(144) SmaÃer record companies active in Portugal iu 2002 (approximately a [30-35%]*
market share altogether) include Vidisco, Ovacao, Zona Musica, MVM and
Som Livre. Vidisco is the most important independent in Portugal, with a market
share of [0-10%] in 2002 and its own distribution facilities. Vidisco lost
considerable market share in the year 2003.

(145) In Portugal, Sony's top 5 PPDs account for [80-90%]*, and BMG's top 5 PPDs
account for [90-100%]* of their respective total sales. The respective top 2 PPDs,
accounting for [60-70%]» of Sony's total sales and for [50-60%]* ofBMG's total
sales, are within a range ofEUR 1.50 (for BMG: EUR [...]» and EUR [...]*; for
Sony: EUR [...]* and EUR [...]»); the top PPDs of both are within a range of
EUR 1.00 (EUR [...]» for BMG and EUR [...]* for Sony).

(146) According to the notification, for the year 2002 average mvoice discounts for the
top 10 customers ranged from [0-5%]* to [20-25%]* for BMG and &om [5-
10%]* to [20-25%]* for Sony [The difference between BMG's and Sony's
respective minimum average invoice discounts was 6.6 percent points and
4.9percent points for their maximum average invoice discounts]». Co-op
payments play a minor role; according to the notification for the Top 10
customers they ranged from [0-5%]» to [0-5%]* for BMG (and only [...j* out of
10 customers receive them) and from [0-5%]» to [0-5%]* for Sony. According to
the data which the Commission received in the course of the procedure for 2003,
the range of invoice discounts for the Top 20 customers was similar to that in
2002 for BMG (with a range from [0-5%]* to [20-25%]*) and for Sony (&om [5-
10%]* to [20-25%]»). According to the notification, retrospective discounts
ranged from [0-5%]* to [5-10%]* for BMG and from [0-5%]* to [5-10%]* for
Sony.



Table 19: Greece

2000 2001
[5- 10%]» f5-10»/o]»

[15-20%]» f15-20»/o]»
BMG
Sony
Pro forms combined
EMJ [30-35o/o]» [30-35%]»
Universal [15-20o/o]» f15-20%]»
%amer [5-10%]» f5-10%]»
Total independents [15-20%1* [20-25%1»
Source: Notification I Submission &om the Parties

I 2002

[15-20%]»
15-20%1*

f25-30%]»
f1 5-20%]*
[5- 1 0»/o]»

[30-35%'t*

2003

[J 0-15»%%d]»

f10-15%1»
[35-40o/o]»

[15-20%1»
f5-10%]»
[20-25%1*

(147) In Greece, smaHer record companies had a market share of [30-35%]*
collectively in 2002. Independent labels include Heaven, Lyra, MBI and V2.
BMG was distributed by Sony until 2002 and, since then, has licensed its content
to EMI. Consequently, BMG's market share has dropped to zero since 2002. For
this reason, no comparison of the Sony and BMG figures is possible.

b. Assessment

(148) On the basis of the foregoing, it can be concluded that the market structure in the
smaHer national markets is comparable to the market structure in the bigger
countries. The market shares are in a similar range. In 2003, the market shares of
aH the majors ranged from [60-65%]» for Portugal to [95-100%]» for Ireland, in
the bigger countries the range is from [70-75%]» (Spain) to [90-95%]» (Italy).
The position of the merged SonyBMG would also be in a similar range for the
smaller countries: its market shares would range fiom [15-20%]» (Finland) to
[30-35%]* (Ire]and), whilst the range is from [20-25%]* (United Kingdom) to
[30-35%]* (Italy) m the bigger countries. In the smaller countries, the proposed
transaction therefore takes place in relatively similar oligopolistic market
structures as in the five large countries.

(149) The use of the PPDs is also quite similar in the smaller national markets. BMG's
Top 5 PPDs account for between [60-70%]* (Austria and the Netherlands) and
[90-100%]* (Finland) of total sales; Sony's Top 5 PPDs account for between [50-
60%]* (the Netherlands) and [90-100%]» (Denmark and Finland) of total sales.
The Commission also observes that the use of PPDs shows a considerable
paraHelism between the majors. As can be seen from the figures stated for each of
the smaHer countries, for the Netherlands and Belgium the two most important
PPDs for both Sony and BMG are virtually identical. For the other smaller
countries, the most important PPDs of Sony and BMG are within a range of less
than 50 cents, only in Portugal the range may amount to EUR 1 and in Austria to
EUR 2. The Commission concludes fiom these observations that there is also a
considerable degree of parallelism between the PPDs of the majors in the smaller
countries. Therefore, PPDs could, in the same way as described for the five larger
markets, in principle be used by the majors in smaller countries as focal points to
align prices.

(150) However, various types of discounts also exist in the smaller countries. As in the
larger territories, the most important discounts in aH countries are file discounts,
As shown for each of the countries, invoice discounts are granted by both BMG
and Sony in a considerable range in each of the countries, varying on a customer-
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by-customer basis, and the range also differs between BMG and Sony for each of
the countries. As these discounts are not standard and are not public knowledge,
transparency in the market is reduced and monitoring of the net prices charged by
the other majors to customers is made more difficult. Given the relevance and the
differences in ihe discounts, the Commission has not established that there is
sufficient evidence to show that a parallelism of average net prices cou]d be
ascribed to tacit co]lusion of the majors, even if there is considerable alignment of
PPDs and those PPDs could, in principle, be used as focal point for tacit collusion
among the majors. In the same way as discussed for the larger markets, there is
not sufficient evidence that these deficits of transparency have been overcome in
the past by the monitoring of the retail prices.

(151) Furthermore, discounts are also granted as co-op payments and retrospective
discounts. The importance of these discounts varies widely between the different
countries, but also varies within countries between Sony and BMG. These
discounts could therefore be considered as making tacit collusion between the
majors on prices even harder to sustain. However, as already outlined in recital
73, the function of these types of discounts has to be taken into account. As the
Parties set out in the notification, it is difficult to assess the "discount" element in
such co-operative payments since these payments are made to customers in return
for a particular album or campaign being featured in the customer's advertising or
marketing. Retrospective discounts ("year end bonuses") are only granted in some
countries and their range and their importance does not differ significantly
between Sony and BMG within the same country. Furthermore, as the purpose of
these discounts is a kind of "loyalty rebate", these discounts do not have an
immediate effect on price competition between the majors. However, given that
already on the basis of the invoice discounts no sufficient evidence for an existing
col]ective dominance was found, no final conclusion needs to be drawn on the
relevance of co-op payments and retrospective discounts.

(152) Furthermore, the considerations relating to homogeneity of the product,
transparency of the market and the possibility or the threat of retaliation, as
discussed in detail in recitals 110 - 118 for the larger countries, are also valid for
the smaller EEA countries. In particular, the Commission has not found evidence
of retaliatory action in the past, in the forms as analysed for the large countries, in
the smaller national markets.

(153) On this basis, there is not sufficient evidence to conclude that there is an existing
collective dominant position of the five majors in the national markets for
recorded music of the Netherlands, Sweden, Ireland, Austria, Belgium, Denmark,
Finland, Norway, Portugal and Greece.

3. Conclusion on possible strengthening of col]ective dominance

(] 54) Given the above, there is not sufficient evidence to establish that the proposed
transaction vill lead to the strengthening of an existing collective dominant
position in the markets for recorded music in any of the EEA countries, as a result
of which eff'ective competition wou]d be significantly impeded in the common
market or in a substantia'1 part it.
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IV. POSSIBLE CREATION OF COLLECTIVE 9OMINANCE IN THE RECORDED MUSIC

MARKETS

(155) The Commission has not found sufficient evidence that the proposed transaction
would likely lead to the creation of collective dominance in any of the national
markets for recorded music.

(156) The proposed transaction leads to a reduction in the number of major recording
companies in each of the national markets -except Greece - from five. to four.
Whereas in some oligopolistic markets such a reduction of the players may lead
to the creation of a collective dominant position for the remaining players, the
features of the market are pivotal for the question whether or not such a
concentration leads to the creation of collective dominance.

(157) As shown in the analysis as to the strengthening of a collective dominant position,
it cannot be concluded from the observable degree of parallehsm in average
prices that there is an existing collective dominance of the majors in the markets
for recorded music. The reduction of the majors from five to four leads to an
increase in transparency as the number of bilateral competitive relations goes
down. from 10 to 6. This in principle would facilitate the monitoring of the
respective markets. As discussed in the section on the strengthening of a
collective dominant position, the markets for recorded music display certain
features which indicate a conduciveness to collective dominance. However, the
Commission has not found sufficient evidence that the five majors have held a
collective dominant position in the past, in particular due to the deficits in actual
transparency, the partly heterogeneous product characteristics and the lack of
actual evidence as regards retaliatory action in the past. With respect to the
creation of a collective dominant position of the majors in the markets for
recorded music, the Commission, while taking into account the general
facilitation of co-ordination among the remaining four players, has not found
sufficient evidence to prove that the reduction of the majors from five to four
represents a change substantial enough to result in the likely creation of collective
dominance. In particular, the Commission has not found sufficient evidence that a
reduction from five to four majors would facilitate transparency and retaliation to
such an extent that the creation of a collective dominant position of the remaining
four majors has to be anticipated.

(158) The Commission has therefore come to the conclusion that the concentration is
not likely to lead to the creation of a dominant position for the four remaining
majors in the markets for recorded music in the EEA countries.

V. POSSIBLE CREATION OF SINGLE DOMINANCE IN RECORDED MUSIC MARKETS ON THE
BASIS OF VERTICAL RELATIONSHIP TO BKRTKLSMANN

(159 Third parties raised concerns that the joint venture would achieve a position of
single dominance in the markets for recorded music due to the joint venture's
vertical relationship to Bertelsmann's media interest in some Member States,
notably Germany, the Netherlands, Belgium, Luxembourg and France, The
concerns are based on the consideration that Bertelsmann could use its position in
television and radio stations to foreclose competitors and favour SonyBMG, in
particular by granting preferential rates to SonyBMG for advertising of artists on
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RTL Group's {"RTL") radio and TV stations, by preferring artists from
SonyBMG on the radio or TV programme itself, or by completely excluding
competitors from advertising or promoting their artists on these channels.

(160) Bertelsmann is the leading free-to-air TV and radio broadcaster in Europe via its
control of RTL. In relation to television, RTL's channels with the highest
audience shares are in Germany (with an audience share of [20-25%]~), in the
Netherlands (with an audience share of [25-30%]*), in the French speaking part
of Belgium (with an audience share of [20-25%]*) and m Luxembourg (with an
audience share of [10-15%]~ for RTL Tele Luxembourg, in addition to an
audience share of the RTL's German TV channels of [10-15%]*). As regards
advertising revenues, RTL has a share of [35-40%]* in Germany, [35-40%]~ in
the Netherlands, [6S-70%]* in French—speaking Belgium and 80-85% in
Luxembourg {Luxembourg channels only). In France„RTL controls the channel
M6s4 with an audience share of [10-15%]* and an advertising share of[20-25%]*.
In this context it has to be noted that M6 is the most important free-to-air channel
for the broadcasting ofmusic in France.

(1 6'1) As regards the radio sector, RTL has radio stations with shares of 25% or more of
advertising revenues in French-speaking Belgium (with a share of [50-55%]"'),
France (with a share of [25-30%]*), the Berlin-Brandenburg region in Germany
(with a share of [30-35%]*) and I.uxembourg (with a share of 70-75%,
Luxembourg channels only).

(162) There is some evidence that Bertelsmann has already in the past preferred BMG
over competitors. The most important example is the Pop Idol format which is co-
owned by RTL. This format has been broadcasted by RTL channels, inter alia, in
Belgium, France, Netherlands and Germany. In relation to this format, BMG has
the right [...]*, Industry experts view BMG's significant increase ofmarket share
in the first half of 2003 in Germany as largely a result of hits from artists from the
German version of this show. In addition, BMG and RTL also launched a version
of a similar show, Fame Academy 6s

(] 63) It may therefore be concluded that the advantages derived from a vertical
integration in a media group are already incorporated in BMG's market shares for
2003. However, on the basis of these market shares the proposed joint venture
does not reach the threshold of single dominance, in particular given that
Universal is, by and large, an equally strong competitor in the markets for
recorded music in Germany, the Netherlands, Belgium, Luxembourg and France.
Furthermore, industry experts expect that such formats have already passed their
peak.s In addition, the Commission has not found evidence that it could be a
profitable strategy for Bertelsmann to exclude competitors from advertising or
promoting their artists on the RTL channels.

See Commission decision of 12 March 2004 in Case COMP/M.3330 — RTL/M6.

Music & Copyright, No 259, 01.10.2003, p. 9,

See for the format Operaci0n Triunfo in Spain, Music & Copyright, 18. February 2004, page 12. This is
also confirmed by the Parties'ubmission of 29 June 2004 according to which Vale's market share in
Spain has dropped from 2 L4% in 2002 to 11.5% in 2003.
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(164) The Commission therefore concludes that it is not likely that the proposed joint
venture would lead to a single dominant position on the markets for recorded
music in Germany, the Netherlands, Belgium, Luxembourg and France.

B. Om.JNK J ASK. VWRKKTS

I. Possible Collective dominance of the majors on the wholesale market for
licences for online music

(165) The market for legal online music is currently in a state of infancy. As most of the
legal online music sites have only started their operations recently, it is very
difficult to definitively determine the market positions of the major recording
companies, particularly in relation to national markets. The number of
downloaded or streamed songs in the year 2003 was still quite small and not all of
the online music service providers obtained licenses from all major record
companies at an early stage.67 Thus, Sony's revenues from online music
(subscription and down]oading) were quite small; the largest revenues from a
single licensee came &om [.:.j* and totalled less than [& EUR 100,000]* until
March 2004 for 6 Member States. Sony has also only received revenues &om
[&10]~ of the [&20]* licence agreements it currently has with online music
platforms in the EEA. A major step for the development of the market seems to
have occurred with the launch of Apple's iTunes in the United Kingdom, France
and Germany on 14 June 2004. Within the first week, 800,000 songs were
downloaded.ss

(166) The information which the Commission received in the market investigation
about the actual downloaded or streamed songs does therefore not appear to give
a clear picture of the different players'arket positions. 1n addition, no public
industry data is available. However, on the basis of the information which the
Commission received, it can be concluded that the market position of the major
record companies. on the wholesale market for licences for online music appears
to be by and large similar to their position on the markets for recorded music.
From the figures supplied by Apple for the US iTunes service it may even be
concluded that the majors have a bigger stake in this market than in the markets
for recorded music.

(167) The Commission found further indications &om the agreements provided by the
Parties that the prices which the major record companies charge to online
providers are in a limited range. Due to the early stage of the market, an analysis
of the data on the basis of national markets does not lead to meaningful results.
Data collected by the Commission in particular from the Parties indicates that
they charge a minimum fee for downloads of &ontline tracks of between
EUR [...]* and EUR [...j* [difference of EURO.25-0.35 between lowest and
highest minimum fee charged]*, and for downloads of back catalogue of between

For example, Sony only signed a licence agreement with OD2, the biggest online platform in the EEA up
to now, on 24 November 2003.

Press release by Apple of 23 June 2004.
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EUR [...]~ and EUR [...]* [difference of EURO.15-0.25 between lowest and
highest minimum fee charged]*. The differences are narrower if account is taken
of the fact that under several of these agreements [fees include certain other
payments due to third parties]*. However, the usage rules under these agreements
differ substantially (for example number of burnings on CDs and of transfers to
portable devices). As regards subscription services, the majors'cence fees
(percentage rates) appear to be quite parallel. Replies in the market investigation
stated that prices charged to online music providers are quite high given the fact
that in the case of the sale of an online licence no costs for the production and
distribution of the physical carrier'nd the booklet aud no obsolescence costs are
incurred.5~ The prices charged for albums to the online music providers do not at
all seem to reflect these cost savings when compared with the net prices charged
to traditional retailers for the sale of CDs. In this respect, it also has to be taken
into account that for the sale of online music no returns appear, no cooperative
marketing costs are reimbursed (the marketing costs are contractually borne by
the online provider) and no discounts are granted.

(168) Given the differences in pricing and usage rules in the current agreements and the
emerging state of the online markets, the Commission concludes that currently no
sufficient evidence of existing collective dominance can be found on the national
markets for licences for online music.

(1 69) Furthermore, it is also concluded that it is not likely that the proposed joint
venture would lead to the creation of a collective dominance of the remaining
four majors on the national markets for licences for online music. The reduction
from five to four majors leads to increased transparency in the market as the
complexity of monitoring the behaviour of the other members of the oligopoly is
reduced. In this respect, the transparency in the market for online licences is in
any case higher than in the traditional market for recorded music. Discounts play,
if at ail, only a minor role, much fewer retailers are active in the market and the
Internet facilitates a systematic monitormg of retail prices. However, given the
emerging state of the market and the current structure of prices and usage
conditions, which appear to be in flux in correspondence to the developing state
of the market, it is concluded that the reduction of the majors from five to four
would not increase transparency and the possibility to retaliate to such an extent
that this would be likely to lead to the creation ofa collective dominant position.

(170) The Commission has therefore come to the conclusion that the concentration is
not likely to lead to the creation of a dominant position of the four remaining
majors in the markets for licences for online music in the EEA countries.

G. Possible single dominance of Sony Connect in the markets for distribution of
online music

(171) Third parties raised concerns that, as a result of the proposed transaction, Sony
could obtain a position of single dominance on the national markets for

According to data provided by the Parties, these costs account for apprmimately [15-20%)* to [20-25%)~
oftotal costs.
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distribution of online music via its Sony Connect music downloading service.
These concerns were based on the consideration that Sony could use the control
of the joint venture to foreclose competitors in the downstream market for
distribution of online music, in particular by denying competing online platforms
access to the SonyBMG library or by engaging in discriminatory behaviour vis-a-
vis its competitors as regards usage roles, time of release of new songs, format in
which the tracks are to be down]oaded, etc. Although SonyBMG would not
dominate the market for hcensing of digital music, there are concerns that
SonyBMG's bargaining power would be greatly increased by the large
accumulation of catalogue and the general need ofmusic downloading services to
offer music from all the majors.

(172) The incentive for such a foreclosure would in particular follow from Sony's
activity in digital (portable) music players. Sony — on the basis of its proprietary
compression/decompression ("codec") format — Atrac - and its proprietary digital
rights management system ("DRM*') — Open MusicGate — would have the ability
to offer music only in formats which cannot be read by devices using competing
formats and DRMs, such as Apple's iPod or devices using Microsoft's codec
format and DRM. Sony could thereby use its position in content — via the joint
venture — to become dominant in the market for downloading services and
thereby boost the sale of its own (portable) music players. The strategy to
increase the sale of portable music players by offering a downloading service
adapted to the format of the specific player has been successfully adopted by
Apple with the iPod and the iTunes music store.

(173) However, Sony Connect has only been launched in Europe at the beginning of
July 2004 in France, Germany and the United Kingdom, after having been
launched in the US in May 2004, and therefore currently does not have a share of
the market. Other players have already gained a certain position in the market and
further players have announced that they would enter the market. The most
important platform for distribution of online music in Europe has been OD2 up to
now, also the only one operating on a pan-European basis. Due to their large base
of retailers, under whose names they operate, they may also in the future have a
considerable advantage in the markets. Apple started its iTunes music store in the
United Kingdom, Prance and Germany in June 2004 and has announced that it
sold over 800,000 downloaded songs in the first week, many times more than its
competitors.7o It has a further advantage on the basis of its strong US-operations
where it has, according to its own calculations, reached a market share of over
70%7'. Other strong players have entered or are about to enter the markets in the
EEA, such as Napster, RealNetworks and MicrosoA (currently using OD2 in the
United Kingdom).

(174) Furthermore, by foreclosing competitors, the proposed joint venture SonyBMG
v,'ould forego considerable licence revenues for the tracks sold by competing
platforms. It appears very doubtful v hether this could be a profitable strategy.

Apple press release of23 June 2004.

Apple press release of28 April 2004.



(175) Given the above, the Commission has therefore come to the conclusion that it is
not likely that Sony will achieve a position of single dominance in the national
markets for online distribution ofmusic.

C. POSSIBLE SPILL-OVER EFFECTS IW MUSIC PUBLISHING

(176) Pursuant to Article 2(4) of the Merger Regulation, to the extent that the creation
of a joint venture constituting a concentration pursuant to Article 3 has as its
object or effect the co-ordination of the competitive behaviour of undertakings
that remain independent, such co-ordination is to be appraised in accordance with
the criteria of Article 81(1) and (3) of the Treaty, with a view to establishing
whether or not the operation is compatible with the common market. A restriction
of competition under Article 81(l) of the Treaty is established when the co-
ordination of the parent companies'ompetitive behaviour is likely and
appreciable and results from the creation of the joint venture.

(177) According to the notification each Party will retain and continue to operate its
music publishing interests independently of the joint venture, Bertelsmann via
BMG Music Publishing and Sony via Sony/ATV Music Pubhshing, a joint
venture jointly controlled by Sony and the artist Michael Jackson. The music
publishing markets, in particular with respect to the exploitation of mechanical
rights, are upstream from the music recording market and therefore closely linked
to the activities of the proposed joint venture.

Likelihood ofcoordination

(178) There is no evidence that the joint venture would have as its object the co-
ordination of the Parties'ompetitive behaviour in music publishing. Since the
publishing business may supply an important input for the music recording
business, there is, however, the risk that the creation of the joint venture would
have as its effect the co-ordination of the Parties'ompetitive behaviour in music
publishing.

(179) However, even if Sony and Bertelsmann were to coordinate the behaviour of their
respective publishing businesses, such coordination could only materialize to a
rather limited extent since the administration of the publishing rights is mainly
carried out by the collecting societies (at least for the, in terms of revenue, by far
most important mechanical and performance rights). Also the royalties are fixed
by the collecting societies in agreement with publishers and authors and
composers. Consequently, there is little room for the Parties to coordinate.
Furthermore, under the current agreements with the collecting societies and the
laws regulating the sector, the collecting societies grant licenses for the
mechanical exploitation on a non-discriminatory basis. Also in this respect there
is no room for co-ordination of the Parties'ompetitive behaviour in music
publishing.

(180) Some third parties have argued that there would be a tendency of the majors to
by-pass the collecting societies in the future by exploiting the publishing rights by
themselves. First, if the majors were to by-pass the collecting societies in the
future, it could hardly be argued that this could be a result of this concentration
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Furthermore, this line of argument currently appears rather speculative since there
are — at least at the moment — no concrete indications that the parent companies
and the other majors will pursue such a strategy. This appears to be all the more
the case as the approval of the authors and composers v ould be needed by the
publishers for such a step.

(181) As third parties have mentioned the joint attempt of the majors to currently
decrease the amount of royalties for mechanical rights (for example the attempt to
decrease the level of mechanical royalties by initiating a proceeding in front of an
arbitration panel of the Bundespatentamt), it should be noted that this is an action
of the recording companies and not of the publishing companies.

(182) It is therefore concluded that the creation of the proposed joint venture is not
likely to have as an effect the coordination of the competitive behaviour of Sony's
and Bertelsmann's publishing businesses.

9. CoxcmsioN

(1 83) For the reasons set out above it must be concluded that the proposed
concentration does not create nor strengthen a dominant position as a result of
which effective competition would be significantly impeded in the common
market or in a substantial part of it, and that it does not restrict competition within
the meaning of Article 2 (4) of the Merger Regulation and Article Sl of the
Treaty.'he concentration is therefore to be declared compatible with the
common market pursuant to Article 8(2) of the Merger Regulation and with the
EEA Agreement pursuant to Article 57 thereof.

HAS ADOPTED THlS DECISION:

Article J

The notified operation whereby Sony Corporation of America and Bertelsmann AG acquire
joint control, within the meaning of Article 3(1)(b) of Regulation (EEC) No 4064/89, of the
newly created joint venture SonyBMG is hereby declared compatible with the common
market and the functioning of the EEA Agreement.

Article 2

This Decision is addressed to: Bertelsmann AG
Carl-Bertelsmann-Straae 270
D-33311 Gutersloh
Germany

Sony Corporation ofAmerica
550 Madison Avenue
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10022 New York, NY
USA

Done at Brussels, 19/07/2004

For the Commission

signed
Mario MONTI
Member of the Commission
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OI INION OF THE
ADVISORY COMMITTEE ON

CONCENTRATIONS
GIYEN AT ITs 127 MEETING oN 9 JUI Y 2004

CONCERNING A PRELIMINARY DRAFT DECISION
IN CASE COMP/M.3333-SONY/BMG

1. The Advisory Committee agrees with the Commission that the notified operation
constitutes a concentration within the meaning of the Merger Regulation (EEC) No
4064/89 and that it has a Community dimension as defined by that Regulation.

2. The Advisory Committee agrees with the Commission that there is a relevant
product market for:

a) recorded music, which might be subdivided into separate markets for different
genres and for compilations,

b) online music divided into the wholesale market for licenses for online music and
the retail market for distribution of online music,

c) music publishing, which might be subdivided into separate markets for
mechanical rights, performance rights, synchronisation rights, printing rights and
other rights.

3. The Advisory Committee agrees with the Commission that the above product
markets are national in scope except for music publishing where the geographic
market can be left open.

4, The majority of the Advisory Committee agrees with the Commission that the
proposed concentration will not lead to the strengthening nor the creation of a
collective dominant position in the markets for.

a) recorded music or

b) the wholesale market for hcenses for online music.

A minority disagrees.

Commission europeenne, B-1049 Bruxelles f Europese Commissie, B-1049 Brussel - Belgium.
Oflice: J-70-5/129. Telephone: (32-2) 295.56.94- 296.06.99- Fax: (32-2) 296.98.03
E-mail: COMP-MEET)NGS cec eu int



5. The Advisory Committee agrees with the Commission that the proposed
concentration will not lead to the creation of a single dommant position in:

a) the markets for recorded music in Germany, the Netherlands, Belgium,
Luxembourg and France and

b) the national markets for online music distribution.

6. The majority of the Advisory Committee agrees with the Commission that the
proposed concentration will not have as an effect the coordination of the competitive
behaviour of Sony and Bertelsmann in the music publishing markets. A minority
disagrees.

7. The majority of the Advisory Committee agrees with the Commission that the
proposed concentration does not create nor strengthen a dominant position as a
result of which effective competition would be significantly impeded in the
Common Market or in a substantial part of it and that the concentration therefoxe is
to be declared compatible with the Common Market and with the EEA Agreement.
A minority disagrees.

8. The Advisory Committee recommends publication of its opinion in the Official
Journal ofthe European Union.

9. The Advisory Committee asks the Commission to take into account all the other
points raised during the discussion.
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The Hearing Oflicer

PINAJ REPORT OP THE HEAMNG OFFICER

IN CASE COMP/ M.3333 —SONY/BMG

(pursuant to Article 15 of Commission Decision 2001/462/KC, KCSC of
23 May 2001 on the terms of reference of hearing officers in certain competition proceedings

— 0J L 162, 19.6.2001, p. 21)

The draft decision gives rise to the following observations:

8'rirren roc edure

It is recalled that on 9 January 2004 the undertakings Bertelsmann AG ("Bertelsmann")
and Sony Corporation of America belonging to the Sony group, Japan ("Sony"),» notified
the merger of their global recorded music businesses to the Commission under Article 4 of
Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of
concentrations between undertakings73 ("the Merger Regulation").

By decision of 12 February 2004 the Commission initiated proceedings pursuant to Art.
6(1)c of the Merger Regulation.

The procedure was suspended from 7 April until 5 May 2004 pursuant to Art. 11(5) ofthe
Merger Regulation as the parties had not fully responded to a request for information.

A statement ofobjections ("SO") was sent to the notifying parties on 24 May 2004.

The notifying parties were asked to reply by 9 June 2004. This deadline was complied
with.

both refered to hereinafter as "the notifying parties".

OJ L 395, 30.12.1989, p.l; corrigendum, OJ L 257, 21.9.1990, p. 13. Last amended by Regu1ation (EC)
No 1319/97 (OJ L 180, 9.7,1997, p.1; corrigendum, OJ L 40, 13.2.1998, p. 17.
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Final Report in Case N'OMP/M.3333- SONY/BMG

Access to Ale

Access to the file was granted to the notifying parties on 19 May 2004.

Subsequent to a meeting between myself, the representatives of the notifymg parties and
the case team which took place on 1 June 2004, I granted access to additiona] information
in the Commission's file.

In order to allow the economists of the notifying parties to access third parties'onfidentialdata in the Commission's data room, the economists signed a confidentiality
declaration, the contents of which had been approved by Universal Music international,
Warner Music Group and EMI Group. By mutual consent with the notifying parties and
the third parties, I controlled compliance with this clause.

Finally, the notifying parties were granted further access to the file on 10 June 2004, when
they were provided with the non-confidential version of the documents submitted by the
European Broadcasting Association and App]e Computer Inc.

Involvement ofthird varties

I admitted the following undertakings as third parties according to Article ll (c) of
Commission Regulation (EC) No. 447/98: Apple Computer Inc., Universal Music
International, Syndicat des Dbtai]]ants Spbcia]ises du Disque and Union des Producteurs
Phonographiques Franglais Inddpendants, European Consumer's Organisation, European
Broadcasting Union, Playlouder, IMPALA, International Music Managers Forum, the
Swedish Society of Popular Music Composers, EMI group, Warner Music Group, Time
Warner Inc. In order to inform them of the nature and subject matter of the procedure,
pursuant to Article 16 of Commission Regulation (EC) No. 447/98, DG Competition sent
them a non-confidentia] version of the SO.

Oral hearinr

An ora] hearing took place on 14 and 15 June 2004.

Most of the third parties that had taken part in the procedure a]so participated m the oral
hearmg.

EMI Group and Warner Music Group requested to be admitted as observers to the oral
hearing. As I had already mformed both companies before in +Titmg, I take the view that
hearings are not occasions in which interested third parties are a]]owed to attend without
participating actively. Therefore, their admission was contingent on their willingness to
present their views in the hearing. Since they were not in a position to do this, they could
not be admitted.

Notwithstanding their non-admission to the oral hearing, I consider that both companies,
as well as the other third parties, have had sufficient possibilities to participate in the
ongoing proceedings and to ensure that their views are known by the Commission
services. A]l third parties have had the opportunity to obtam an in-depth knowledge of the
issues raised by the case in the course of the procedure; some third parties made
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comprehensive contributions to the Commission analysis undertaken both before the
issuing of the SO and after having received the non confidential version of the SO.

Taking into account the replies of the parties to the SO and their explanations given at the
oral hearing, DG Competition has concluded that the objections which it had set out in the
SO did not stand.

In the light of the above, I consider that the rights to be heard of all participants to the
present proceeding have been respected.

Brussels, 13 July 2004.

(signed)

Serge DURANDE
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IIccause of the great importance of taste as a determinant of dcmnnri

for phonograph records, littfe work has been done ln the area of.

cstf&nating their demand. Tbfs study introduces a way of maasuriiig
the taste for popular rccnrd albums, thus pc&snit&ir&g ari cidmatinri
of their demand by &ning multiple regression annlydv. 'I'aire wn,c

measured through the pcrfo«n&ance of singles taken frocu ihe albino.
Combined with this ta~te variable were the status of the. artist, ex-

posure by radio play and concerts, aud sobmsrkci nppcal, These
vrcrn found to be statfstically sigi&fficant variables and pn&virlcd an

apparently valid model for estimating demand.

An ttempt was also made to estimate the price chstirity o(cicmanda p
in order to fudge vrhether recently instituted price increases can

jusdfied, (A 1922 trade publication article'ndicated a concern hy
ihe record industry regarding the hnportance of ihc price varint&tc.)

Price was found to be of minor 1&uportancc aml in the Inelastic n&nge,

The Sec!&&pie. All of the data for &i&is study came from Biifbc&r&rd

magazine, The sample «orrsisted of 141 record albums which ap.
peared on tlte BifibcMr6 Top Lps chart in the first hnif of 1977. The
sample,consisted of all albums which [ell oif this chart bct&veen

April 29 anrl July 9, 1927, except for the folio&ving. v&bich were «s-

riudcd: I) ail "greatest hits" albums, which arc compilationi of

material previously released on. other albums; 2) udier rcissi&cs of

previously released matcnal; I) all "live" albums, which are gen-

erally live concert performances of materia previously released !n

studiorccorded vcrsioru; 4) all albums that rcturneri to tlie charts

aftc«July 2; and 5) all albums which Srst r.ntereil dm chnris bet!&rc

1976. The last group was excluded because data on nnc of thc vari-

ables (radio play) werc not available before late 1975 and because

the list price on some of these albums was changed since thur initial
release,

The Vari&&bier, The dependent variable, QA, in our dicmand csiun.

dion is an estimate of the rluaotity nf records sold. Since neural sales

data are not readily available, the chart perlotsnance of the albums
on the Billboard Top Lps chars (&vhjch consists of 200 iccords pcc

c!
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Services Exhibit & 
Icccp«c&tvcly, vtcirtntr Acroctatc pros&ceo«, I&cpnrtn&cnc ot &rrnnnrntcs am&

pinancc, an&i Rc&caret& I&a&I&rane, In&crna&tonal htar&coring Inarliurc, inuvcrcl&7

Ivl &! cc r!I, McC "Dvalni&, CC&C&O&narc or{PC t&ut ACCCPC $ 5 ICP PrICa &tt&C," J&I ioarr, . Cy

7, 1977, pp. 5, to, ts, ISr '77. 85, 00,
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week) waa used in~tend. This performance was measured by takJng
201 minus the chast position, sununed over all weeks for svhich the
album appeat'ed c}n the ciiart,a (Thus tbe number I albuzn gets

a value of 200 and the number 200 album gets a value of. I, etc)
Although these charts are estlznatcs of relative, zzoz absolute, sales

performance, a source in the industzye has estimated that the coz-

relation between chart perfozznance and actual sales is about .9,

indicating that QA provides a reasonably good estimate of sales.

The range of observed values of QA wczs from 2 to 7865, svith a

Ineah of 1199,

The indcpendcnt explanatory variables jn our model were chosen

to estimate the fallowing factors alfecting demands taste, artist status,

exposure, submarket appeal, and price. All of these variables except.

price were expected to have a positive elfcct on sales. Price was

expected to have a negative effect on sales, in accordance arith a usual

downwazdelopizsg demand curve.

Taste was measured by QS, the perfozznance on the Billboard FIot

100 singles chart nl 45 rpm singles taken from thn albuzn. Perfor-

5znance on tlus chart (svhich consists of ]00 records per week) was

measured. by taking 10l zninus the chare position, sumzned over all
weeks for which the single appeared on the dsart. If more than one
sbsglo was taken from the album, QS is the suzn oi the chart per.
forznanccs of all of the singles. Since these sing!cs are excerpts from

thc album, their sales can be taken as an indication of tiie appeal

~ of the znusic in the album to the public. Many of those: viho buy

co albums do so because they contain these popular singles. The range
«&Of ObaerVed Valuea af QS WaS frum 0 to 4025, With a mCSn Of 548,

Artist status was measured by QP, the performance ol the artist'
~ most recent previous album {diszcgarvting "greatest hhs" albums) on

/the Top LPs chart. This was measured in the same way niQA.'t

is taken as an indication of the popularity of the artist. Some of
r&those who buy albums do so because they liked the artfst's previous
re album. I"he range of observed values of QP was from 0 to 18818,

sviih a mean oi I592.

nitcxsusc no bao» ol Billboard was pc&bfhhect for the wee'k. ol January I,
cotgyf, thc chart positions ior that veeR secre auamect «o br, the same as for ihc
 ~previous week,

e Thomas p. Dsn&nc, Capitol Rceozde, lne„private comrnuniaalio,
alia t&vo eases «hare th». Prcvios&a atbnra svaa sclit oc the chare when ihe

or&amp&e a&barn fell oiz. «hc ance&mica oE ihe ehaei peefarrnance Ior OI'vae
&copped at chc iuoc ihc aacnple atbozn Icti olE the chart.

Exposure vias measured by RC, the total number of mec'iiions in
the B&7fy&or&rd Album Radio Action regional listings under the cate.
gories "top add ons,l™top recluest/airplay," anil "brcakouzs," plus
the nuznber of live concert appearances listed in the Billboard Top
Iiox OIRce charts during the weeks the album was on ihc charts,
This is an indication of the extent of radio play ihr album rc«eivccl
on the radio stations surveyed, which are cnainly 1M album-ozienicd
rock stations, and the additional cxposnre of the iiriist in live cc&n-

cerE appearances, Many ol those who buy albums do so bemuse tlcey
heard the albuzn (ox selections from it) on the radio oe saw thc
artist in concert. Thc radio pIay anil concert totals werc originally
included as separate vanablcs, buc since ihiir coefficients sverc ap.
proximately equal and since there was some muiticollinearity be.
tween thc variable, it was ilecidcd to eocnbinc them into onc vari.
able; The ras&ge of obscaved values of RC svas irnin 0 io 4l, v&ith;i
mean of 5.9.

Subinarkct appeal was measureR by SIT, the number of iubmaikeis
for which the album appeared on ihe Bill5onrd aubmaikei album
chart or for which sir&gles froin tl&e album appeared on the sub-
mazkct singles el&art. The submarkets i&&eluded in ibis vari&l&le arc
country, soul, jazz, easy listening, and ciisro. These aubiuarkeis are
for diifereni. types of music than that primarily programmer) by ihe
radio stations indudcd in the variable RC. Nn attcinpt seas m«dr io
compute the performance on these s«bmarket charts, because sales
of the records ia these submarkets constitute part c&f the int;ii sales
ol the records, zncasuceel by QA snd QS. Originally, srparate "dummy"
variables were tried ior each of these five submarkcis, However, tlic:

coefsdcnts for thc Gve rubmarket vaziabics were n( similar inagni-
tude, and shc overall fit was better when SU ives cssrct. Tlnis h svas

decicicd to combine the fiv categories into nni! varialilc. 11&c nuigc
oi obsezved values of SU was from 0 in S, sviih a incan of 0.9.

Price svas mcaaurrd by PR, the hsi price ni thc nlluini. P,vc.n

though there normally fs discounting at ihc retail Ievek the sales

prires in any onc location are generally apprnximatciy lirnpnriinaal
to the list prices, Thus percentage variation~ in ac:tuai isles prices
(used in computiug claseicities) are geiierally «bout ihc ismc ns

pefccntagc variatlons in liat prices. The observecf values nf DR werc

6.98 and 7.98, with a incan of 7.04,
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The Estfaietcx Tlac model which. was estimated he QA = b, +
haQS + bsQP + bsRC + baSU — bspR. Thc estimated equation isi

QA = 45Z.Z + 1,112 Qg+ 020&18 QP + 0532 RC+ 850.2 SU—
(0.29) (12,61) (7,10) (8.%) (5.19}

88,80 PR.
(O.&0)

The numbers ia parentheses are cbc sctatfsdcs for the oocfHdcnts.

A t.value of greater than 1.65 indicates that the cocfffcfent fs sig-

nfficsntiy differcnt from xcsu Eor a once'idcd lest at the .05 sfg

nificancc leveL The cnef6cfeut of dereminalioa, R' .SN, indicates

that most oi the variation ln QA has bean explained by this re-

gression. Nevertheless, the residual vadation Cs still moderately

large, as indicated by lhe standard error oi estimate, s m $18.0f&

(This, though, is only about 8««of the zsnge of observations for

QA.) All the cocfffcfcnts have the expected sign. However, since

the coefficient of PR wss not signf5aantfy different Erom acro, the

equation &vas re estimated, dropping that variable, The results are:

QA «166.5 + l.li5 Qg + .2019 QP + 6545 RC + 548.4 SU.

(1.79) (1'2.'10) (7.20) (8 ai]) (5~)
R' .SM and I «SIS,lh The cuefmcfcnts of all of the variables

are similar ln both regressions. The only notewixlhy change is thc
shift in the intercept hom posiiive to negative. The positive inlet

ccpt iu lhe first equation fs an estimate of QA when a record'I price

is reduced to acro and aff rhe other independent variables are also

sero, The negative'bucrcept in the second equation can be hates

preled as being a result oE the fact thee a 0 value of QA does not
necessaril corrcspond to rcro safes, Thus lhe intercept can be thought
of as an estimate of the degree of "backward extrapolation" of ihe

chazts needed to reach sero sale.

As expected. the variable intrurluccd to measure taste, QS, proved
to be the most dgnificsnt one in the model, ss is shown by Its t value.

This also indicates the importance of the use of singles ss a way
of promoting the safes ol an album. The second most significant

variable was RC, rcveaffnff the importance of zadio play and live

concerts sn giving csposure lo a record. The third mccst significant.

variable vfag QP, thea gs R ateasuta of. ibe artist'I popularity. As

alight bc expecteL the cocffidcnt of this variable is substantially

less than dne, suggesting that ~ fallow up album can be expetgd to

sell only about oae fiftft as well as the previous album ln the absence

«&f any olhcr stimulus to sales. Next in sfgnificsncc wss SIJ, indioat-

lng the fmposssncc of submarkct appeaL 'lliis sho regatta ti&e fnb
porisacc oi the "crossover" effect. ot the appeal io anom lluin auc
submsrftct, ivhich is often discussed la the rccaril Industry. Prim,
PR, docs not seem lo be s significant dclrimcnt lo sales, reinforcing
the opinion of some in tile industry that "ibc pciblic will psy for

what it wants, even though it may bitch about the hlgl&cr cz&st.'"

The Prior Elcslirfiy. Although the cocfficicnt of price ln die flisi
cquatfoaa above is nol very reliable {as indicated by its lour t value},
it is oi same interest ln cotufdcr lhc implicaaiocu of ibis cocfindcni.

Fiat, the pnce elasticity oE demand at ibe msaus can br. esiiiaalcd

by multiplying dic cocfncfent by the rsilo ol liic mean values af

PR snd QA 4 1n this case, lhe clssdciiy csiliasie ia bs --. 88.10
PR

QA.
7.04)

.52. Of «z&utsc, lhe price elasticity for a linear demand

curve (as we have here} ls not constsub Since dic cninaasrd cLae-

tidty is less than one at the &scans, ihie indice&tcs lhsc nivcnucs {ard
profils) could be increased by raising lhc price of albums n( at lee&st

average demand to thc point where dic price elasticity is one. '1'his

point can be determined by finding lhe demand equation that cor.

responds to thc average values oE the other variables, solving for
lhc equation with the slope b, whfda goes through dic point whoso
coordinates arc the mean values of PR anil QA or, alacrnativcly.
substituting lhe mean values nf Q8, QP, RC, siui SU inta lhc fust

oi lhc above estimated equations. ln either case, iho cctf&noted cqua-
doa is QA 1821 — 88.80PR, or, solving for PR, PK - 20.02—
.01158QA, The point where elasticity is onc h lhe mMpoint, where

PR «10.51 and QA 911. However, since our estimate of b,
is not very reliable aad since $ 10.51 is wcR above ihc hfbdacst price
observed in our sample, it would. probably t&e unwba ic& immediately
raise prices lo diat level, llut the recent Cnlrociucdnn c&f several

albums of expected high demand at a list price of $7,08 instead of
the previously prevailing hst price of $6,98 seems justified in view

of thc goal of profit maxfmfrauon. {Some o( these icighcr fcrircei

albums were included in our sssnpfe.) 'fhis josliScslion is rein-

forced by the relative imignificsnce of dic coefficient nf price. in lhc
estimated demand equation.

sÃflbcscrcf, ofr. sir.
4 glues bs ls ibc ssilmsie ol lbe change ln QA eius 8 by 4 one mch change

&ra PR, tc„AQA/cSPR.
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However, the regression rc»uhs do not justify an acro»s-thc.board
list price increase on all albums, Although the price cueiflcicnt is
riot sig&ufican&, it is still negative, indicating that price may well
i&ave at least soroe detrimental effect on saks, which couid be im-
portant for albums af less than average demand. Specifically, the

formula for the price c!eelicity, b,—, can be set equal to one and
PR

s QA
solved for QA b, PR to find the demand level (resulting from
different values of tbe other vatiablcs QS, OP, RC, aud SU) which
would result in revenue maximization for any given pnce. For a
list pnce of P.98, this is QA 88.50 (7.98) - 705. Thu», fur
albums with an anticipated de&nand of less than QA ~ 705, a'is(
price ol $2.98 co&&id result In some revenue loss. (Since profit maxi-
mization gcnesuily occurs at a sligittiy lughcr price and lower quan-
tity than revenue &naximizatfon, a slightly lower antiripatcd de&»and
could be consistent with profit maximization at a list price of $7.98).
More widespread use of variable priYing, in»teed of the hfstoricel
practice of a. uniforna II»z price, secnu ju»tified.

Et is also ol some interest to compare thc above estimate ai average
price elasticity with an industry estimate& made when there was an
across-the.hoar&I list pnce increase from $5.98 to $638. Titis 16.7r&,

price increase resuItcd in on estimated I&us of unit sales oi Ido/,
corresponding to an elasticity oi about .84, which is .32 larger ihau
tb» above estimate.~ All of the discrepancy could be attributabi» to
the unreaiiabiiity of the estitnatcd price coe%cicnt in the tegre».
sion. However, there are aho other res»a&is to expect. a difference
between the two estimates. Probably the most important is that the
measure of sales used io this su&dy is a measure of reiativc sales,
while absolute sales were used in the industry estimate. Thus, the
regression cs'ilmatc can be expected to rcikct only the substitudon
effect ol the price inczease on demand, end not the income »Rect.
The loss of "reai" income resulting from thc higher pnce would tend
to depress total unit saks of all record», in addition to the estimated
impact oo relative soles. On die other hand, the Industry estimate
takes both effects into account by thc use of actual unfz sela. An-
other possible factor is that &herc msy be some simultaneous equa-
tions bias in the regression e»timate duc to the interaction between
supply and demand. However, since -the list prices generally remain
6xed tn the face ol Auctuatfng demand, and since the sunpIe cor-

& Du&a&», op. di,
~ A minor dilc&co&c-t«bat the above &ca&ra&too s«to&ate I& a point otts&ict&y,

white &he ioduurr en&i&a»to is sn sr& otsattdly.

relation between PR and QA or QP is not significan&ly dificrc»t from
zero, tbc magnitude of this bias is probably minor.

Co»sf«sfo&»&, The model introduced a'hove scen&» &u bc u&cfut hi
the study ol demand in this indus&ry, The foliuiving policy i&uplio&

tions seem warnm&cd: ln view of the sig&ufiancc nf QS a»d RG, the
e&nphasis currently prevailing in &hc i»du~try towards pro&outing
records through quality rather than price sec»u justified. Speri-
ficaiiy, the promo»a» of aibu&u» &hruugii tiic release nf »i&&Sic» from
the aibu&u, aucmpts to gct radio play, and cucuuragl»g a«isi» &o

tour &vhcn their albums are released sre important vrays oi i»&rcas-

tng the sales of dic album. Thus, fnr example, record rn&upsny
subsidies of ardsts'ours that coindde with aibuiu rclcsscs can be
expected to pay oif in increased saic». Since price docs uot apprar
&o bc a siguificant detri&ncnt tu »aim, »clue&cd pric in&res»os for
high demand nlbums should increase prafi&s. A, variable pricing policy
(ctiarging different prices for different albums) h rccom&»c»d&xk

Although the rcgrcssiun estimates »cern reasonably satisfa&suty,
there are ways the results could Iu&vc been I&»proved dirnuyh &lie

usc oi mare or better data. These include the following.

(l) The use af actual sales data (i»stoa&i oi diect pcrfnrmi»i&a)
wnuld ma'ke thc results &sore trustworthy.

(2} A more &Nmprchcn»ive survey af radio station» with x &ri&kr

variety of formats would probably make radio play an even morc
significant. venable and might weII eliminate tii» need for &lie uii&-

&narket variable. Ideally. the reports nf the radio static»s sho»ld !&c

w»ighted by &I&e size of their listening audience The kind of 0&fun»a.-

tion used by thc performing rights organize&in»» (ASCAP and ghii)
.io determine royalty payments &night he useful,

(S) A. sub»&an&la]Iy Is&ger sample would be»ceded &o gc& mnru
rcifablc ctthnatcs of the true impact af price change r&» suicu
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Overview
Welcome to the ninth Arbitron/Edison Media Research study of consumers'se of streaming media and
the Internet, with brand-new data from interviews conducted in July 2002. We have conducted these
studies every six months since August of 1998, and our semiannual reports have become widely used
sources of information on streaming media and consumer behavior on the Internet.

In the first half of 2002, streaming media faced a period of tremendous turmoil and controversy. Several
webcasters ceased streaming due to newly imposed digital-rights fees. For the first time, the number of
Americans having listened to audio or watched video online in the past month did not grow significantly
from year to year (37 million in July 2001 to 38 million in July 2002). The number of Americans having
listened to or watched webcasts in the past week is also flat during that same period (an estimated 19

million in both July 2001 and July 2002). While there is a lack of significant growth, in light of the
discontinuation of many webcasts, the fact that large numbers of Americans continue to use streaming
media indicates the continued popularity of Internet audio and video.

overall, 35% of Americans age 12 and older are "Streamies"—Internet users who have ever listened to
audio or watched video online. This translates into approximately 83 million Americans. In a typical
month, 23% of those online use Internet audio or video.

Despite the strugging economy during the past year and a half, consumer adoption of superfast Internet
broadband connections continues to rise sharply. The proportion of online Americans who report having
residential broadband Internet access surged to 28% in July 2002, up from 13% eighteen months earlier
(January of 2001). Those with broadband connections see the Internet as far more essential and consume
a lot more streaming media, especially video webcasts, compared to those with slower, dial-up
connections.

This report outlines key findings detailed in a point-by-point manner and also includes
recommendations. We have also included several appendices to enhance readers'nderstanding of
American consumer use of the Internet and streaming media. Appendix A depicts topline metrics for
streaming media. Appendix B profiles Internet users, total Streamies and active Streamies (those who
have listened or watched online in the past month or past week). Appendix C shows a comparison of
Internet users with dial-up access and those with broadband access.

How the Study WVas Conducted

A total of 2,511 people v ere surveyed to investigate America's Internet usage and streaming media
behavior. In July 2002, telephone interviews were conducted with respondents age 12 and older chosen
at random from a national sample of Arbitron's Spring 2002 survey diarykeepers.

AR B I TRON edison amelia research
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Significant Highlights
~ After years of rapid growth, the proportion of Americans with access to the Internet has

leveled off. Internet access in any location has stabilized at seven in ten Americans. Despite the
slowing growth of Internet adoption, the average daily time spent online continues to
increase steadily.

~ Americans continue to adopt superfast at-home broadband Internet connections despite the
slowing economy. The number of Americans with broadband connections at home has more than
doubled since January 2001. At the beginning of 2001, 13% of those with at-home Internet access
subscribed to broadband. As of July 2002, 28% of those with access to the Internet at home have a
broadband connection. It appears that broadband adoption will continue to grow. One out of five of
those with dial-up home Internet access indicate an intention to convert to broadband in the
coming year.

~ Despite the turmoil in the streaming media sector, record numbers of Americans continue to
consume Internet audio and video. While a number of radio stations and webcasters have ceased
streaming due to newly imposed government digital-rights fees, streaming continues to hold the
attention of the American consumer. Approximately 83 million Americans have now experienced
Internet audio or video. The number ofpeople who have listened to audio or watched video online in
the past month grew slightly from the prior year (37 million in July 2001 to 38 million in July 2002).

~ Streamies are upset about new digital-rights fees that threaten webcasting, and they support
congressional action. Among those who stream on a weekly basis, half are aware of the digital-
rights controversies that have caused several webcasters to cease streaming. Two-thirds of monthly
Streamies indicate they are upset about not being able to listen to canceled Internet audio webcasts,
and a similar number support action by Congress to help Internet audio webcasts afford to
continue streaming.

~ Streamies are more aware of online audio commercials. Consumer awareness of online audio
commercials in Internet webcasts has increased from 30% in July of 2001 to 40% in July 2002.
Consumers see streaming ads as far more acceptable than traditional Internet banner advertising and
a fair trade-off for free online streaming content.

~ An estimated 16 million Americans say they would be willing to pay a small fee to listen to the
online audio content provided by the webcast audio channel that they listen to most. More than
one out of five Internet audio Streamies (22%) indicate they are interested in paying for streaming
subscription content. Thus, not only is there a compelling argument to be made for streaming media
advertising, there is a significant interest among consumers in streaming subscription models.

~ Habitual consumers of webcasting buy the most recorded CDs. The data show that those who
stream the most also buy the most CDs. The average American purchased 13 CDs in the past year.
Consumers who have ever tried streaming purchased 15 CDs in the past year, consumers who have
streamed in the last month bought 18 CDs, and those who streamed in the last week bought 21 CDs
in the last year. Thus, the data imply that more active streaming media users are a very lucrative
group of record buyers.
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-- Key Findings
A. Media and Entertainment Patterns of Online Consumers

1. When compared with other traditional media, one out of five Americans feel the Internet is

"most essential" to their life. When asked to indicate which medium among TV, radio, the Internet

and newspapers is "inost essential," 39% of all Americans indicate television, followed by radio

(26%) and the Internet (20%). Eleven percent indicate newspapers as most essential. Considering

how new the Internet is compared to TV, radio and newspapers, it is amazing that one out of five

consider it to be "most essential."

"Most Essential" Media in
Consumers'ives
"Which of erose racers Is NOS T esserrrrer ro vour erer»

Total Population

Internet Radio TV

ARRITRorr aces reel rrocrercrrr tsc cdhee cecdis research
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The greater the education level, the more essential the Internet is to consumers. Among those with a

high school or less education, only 8% cite the Internet as "most essential," which increases to 30%

among those with a four-year college degree or more.

The Internet Is More Essential
Among the Highly Educated
"Which or these coerce ls NOST esseneer ro vour reeT

!

4-Year Coaege Degree
or Higher Education

2616 2116

Newspapers hternet Radio TV
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Among 12- to "4-year-olds, 34% see the Internet as "most essential" to their lives, slightly ahead of
TV at 30",o and radio at 27''o. The Internet has rapidly become vital to the lives of younger

consumers.
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2. The Internet is considered to be the "most cool and exciting" medium among 12- to 34-year-

olds. Consumers were asked to name the Internet, TV, radio or newspapers as the medium that is

"most cool and exciting." The Internet was essentially tied with TV among all Americans (34% to
35%, respectively). However, among 12- to 34-year-olds the Internet dominates the "most cool and
exciting" image (46%), well ahead of TV (29%) and radio (21%).

The Internet Is the "IVlost Cool and
Exciting" Among 12- to 34-Year-Olds
"yfhlch of these media is MOST cool and escitin 7"

504/4 46%
12- to 34-Yea rOlds

25'%1%
0%

Newspapers internet Radio TV
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3. Nearly four in ten online Americans indicate time spent online has resulted in less time
watching TV. 13ecause of consumers'nternet use, 37% say they are watching TV less, followed by
less time reading newspapers (31%), less time reading magazines (27%), less time listening to the
radio (20%) and less time listening to music from CDs (19%).

Americans Are Spending Less Time with
Traditional Media Due to Time Online
"Are you spending less time with ea«h activity due to the time you
spend online7c

Watching TV

Reading
Newspapers

Reading
Magazines

Listening to
Radio

Listening to
Music CDS

31'/4

ca Saying
Spendllig Less

Tlmc with
. Acllvlry Due le

Time Online

37%
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4. Nearly six in ten Americans say that radio is "getting better" lately, and over half say that TV

is "getting worse." Consumers were asked if radio, the Internet, newspapers and television were

"getting better" or "getting worse" lately. Radio had the highest "getting better" score, while

television had the most people saying that it is "getting worse."

% Who Say
Medium Is

Getting Better
Radio 59%

Internet 43%

Newspapers 37%

Television 33%

Radio

Internet

19%

14%

% Who Say
Medium Is

Getting Worse
Television 52%

Newspapers 23%

5. Most Americans say that radio does a good job of providing the kinds of music, news and
information they want. Nearly three-quarters of Americans (74%) say that radio does a "good" or
"very good job" of playing the kinds of music they like and seven in ten say that radio does a "good"

or "very good job" of providing the news and information they want.

6. Buying CDs from a store is the most frequent manner in which Americans access new music.

Consumers were asked to indicate the ways in which they access new music. Twenty-five percent
indicate they "frequently" "buy CDs from a store," which is three times as many consumers who say

they "copy CDs from friends and family" or "download MP3 files from the Internet" (8%). A

smaller proportion indicates that they "frequently" "share MP3 files with friends and family" (6%)
or access new music through "streaming audio over the Internet" (5%). Two percent say that they

"buy CDs over the Internet."

Despite the tremendous amount of publicity surrounding downloading and sharing ofMP3 files,

72% of all Americans say they "almost never"'download and share MP3 files from others.

Three-Quarters of Americans
"Almost Never" Share MP3 Files
"Oo yoo FREPlRRTLY, SPSSETIAKS orA!JNPST IVErVER access new
mtadc drroosh shorlos bess Nes with IIIends wrd IalrihrT

Someemes
te»
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7. Frequent users of the Internet are more likely to see movies. On average, Americans have seen
1.85 movies in the past three months while 12- to 17-year-olds (3.61) and 18- to 24-year-olds (3.15)
see nearly twice as many movies compared to the average, In addition, the more involved with the
Internet, the more likely people are to see movies in theaters.

People Who Are Highly Involved with the
internet Attend More Movies
Average Number otTimes Seen a Movie in a Theater in Past 3 Months

2.37 2.63
2.24

1.86

Total
Population

Access the Used the Used the Have
Internet Internet in the Internet in the Resklentlal

Past Month Past Week Smadband
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B. Internet Access Trends

8. Access to the Internet has leveled off at approximately 70% of all Americans. After years of
rapid growth the proportion of those with access to the Internet has stabilized at seven out of ten
Americans (69%). In August of 1998, 31% of Americans accessed the Internet at home or at work.
One year later, nearly half of all Americans had Internet access at any location. In July of 2000,
Internet access had reached 60%, and by summer of 2001 two-thirds of all Americans were
accessing the Internet at any location. As of July 2002, 69% of all Americans now have access to
the Internet.

Seven in Ten Americans Now
Have Access to the Internet
% with Internet Access at Any Location

July 2002

July 2001

July 2000

July 1999

August 1998 31'Yn

ARRITRON~ 7
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9. Six in ten Americans use the Internet each month and over half use it each week. In July 2002
60% percent of Americans (87% of those online) used the Internet in the past 30 days, and 53",0 of
Americans (78% ot those online) used the Internet in the past reek,

9
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1O. Daily time spent online continues to rise. While the growth of those with access to the Internet
from any location has slowed, the average daily time spent online continues to climb. In July 2000,
the average American reported spending 41 minutes online each day. In July 2002, Americans report
an average of 58 minutes spent online per day.

Average Time Spent Online
Approaches One Hour Per Day
Time Spent Onane Per Dny (hours:minutes)

0:41
I

~ '. '::,'I
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July 2000
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0:53
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July 2001
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0:58
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2002
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1 1. Seven in ten people live in households with a computer. In August of 1998, 50% of Americans
indicated that they had at least one computer in their home. As of July 2002, 690/0 now say they have
a computer in their home.

12. The number of people with access to the Internet at home is approaching the level of cable
television. Sixty-five percent ofpeople in the U.S. live in homes that subscribe to cable television.
Nearly six in ten (57%) Americans live in homes with access to the Internet.

13. More than one in four Americans have access to the Internet at work. In August of 1998, only
12% of all Americans indicated they accessed the Internet at work. This number has increased
substantially since that time. Currently, 27% of Americans access the Internet at work. Slightly less
than half (46%) of those that work full or part time indicate they ever access the Internet at work.

More Than One in Four Americans
Access the Internet at Work
% with Internet Access et Wnrh

July 2002

July 2001 27%

July 2000
I
I

July 1999

Ausust 1998

I I nir nell
10% 20% 90%
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14. Music is the most frequent accompaniment to time spent online. While using the Internet, 20%

say they frequently listen to music CDs via a separate stereo or boom box (that is not part of their

computer), 19% frequently listen to radio, and 17% frequently listen to CDs from the computer
itself, Fifteen percent say they frequently talk on the telephone while surfing, and 13% frequently
watch television while using the Internet.

C. Buying Online

15. The number of Americans who have made Internet purchases grew slightly, while online
spending is down compared with one year ago. In July 1999, only 16% of Americans had ever
made a purchase from a Web site. By July 2001, the percentage of those who had ever made a

purchase online more than doubled to 36%. Over the past year, there has been a slight increase in the
number of people who have purchased online, rising to 38% in July 2002. Average spending online
among those who made a purchase online in the last 12 months is $596, the lowest average annual
online spending figure since we began measuring in January 2000, reflecting the slower economy.

Nearly Four in Ten Americans
Have Made a Purchase Online
% Who Have Ever Purchased Online

July 2002

July 2001

July 2000

July 1999 1P/o
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D. Broadband

Its. Residential broadband adoption has doubled in just under eighteen months. In January 200I,
13% of those with Internet access at home indicated they access the Internet via a superfast, always-
on broadband (cable modern or DSL) connection. Residential broadband access has increased
sharply to 28% in July 2002. With the slowing economy, it is possible that broadband growth may
not be as dramatic in the coming months. Yet, there appears to be continued interest in broadband
adoption among consumers. In July 2002, I 3% of those with dial-up access at home indicate their
intention to get broadband in the coming year.

Residential Broadband Has
Doubled in the Past 18 Months
tb Who Have Broadband Internet Access at Home

2110

Residential Broadband Access
Should Continue its Rapid Rise
Broadband vs. DteWp ts Homes wNh Access to the hrternet

Plan to Oet
Broadband
In Next Year

ISIS

20th

10th

12%

10th

Have
Broadband

Now
$%
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Broadband
Next Year
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17. Consumers who access the Internet via broadband indicate the Internet is far more important
«nd essential in their life. When asked to indicate which medium is "most essential in your life,"
44% of those with broadband say the Internet, compared to 27% among those with dial-up access.
When asked to indicate which medium is "most cool and exciting," those with broadband cite the
Internet (60%) more often than those with dial-up (45%). In terms ofperceived usage, 51% of those
with broadband say they are "using the Internet more lately" compared with 33% of those with
dial-up.

The Internet Is Far More Important and
Essential to Those with Broadband
Among the Internet, Newspapers. Radio and TV, those Saving the
Inmrnet N...
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50%
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18. people with residential broadband Internet access spend nearly as much time online each day
as they do with TV and radio.

Average Time Spent Per Day
with Each Medium (Hours:Minutes)

Average Those with Residential
Consumer Broadband

Internet Access

Watching Television

Listening to the Radio

On the Internet

Reading Newspapers

3:10

2:43

:58

:37

2:35

2:19

2:00

:35

E. Streaming Usage

19. An estimated 83 million Americans have ever tried streaming audio or video. As a percentage of
the total population, 35% (approximately 83 million) indicate they have ever tried streaming. The
number of Americans who have streamed in the last month (38 million — July 2002) is up slightly
from the prior year (37 million — July 2001). The number of those who indicate that they have
streamed in the past week has held steady at 19 million (July 2001 — July 2002).

Approximately 83 Million Americans Have
Ever Tried Streaming Audio or Video
1t or Amencans Who Nave Ever Watched or Listened to Streaming Media

88 Milgon Americans
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edison roodlo rrooorrh

A R B I T RON cd»«»ImtIB fc
s

(Bl'ohecn !nc .'EL!non hied» Research



gyttitrga/Edison hfedia Research Internet 9 ~ The Medi'a and Entertainment 8'orld ojonline Consumers

2t|, Three of four monthly Stream ies are 18 to 54. Seventy-five percent of monthly Streamies are I 8

tp 54 years of age. Forty-one percent are 1 8-34, 34% are 35-54, and 1 9 /Q are teens ( 1 2- 1 7). Only 6%
are over the age of 55.

Three-Quarters of Monthly
Streamies Are 1 8 to 54
Atte Comtroshtoll et Monthly Streamtes
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411h
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2 1 ~ a%Ion thly Stream ies are more Internet savvy and upscale than the total population. Fifty-seven
percent of monthly Stream i es have a household income of $50K or more compared to 3 8% of the
total population. Forty-five percent of monthly Stream i es have a college degree or higher level of
education compared with 32% among the total population. Regular Streamies are also far more
likely to have residential broadband (3 9%) compared to Internet users in general ( 1 5%).

$50,000+ annual household income

College graduate or higher level of education

Have residential broadband

Monthly
Stream ies

57%

45%

39%

Total
Population

3 8%

32%

1 5%

Monthly Stream ies also show more passion for the Internet as 46% say the Internet is "most
essential" (compared with radio, TV and newspapers) vs. 2 8% for Web users in general . When asked
to indicate if the Internet is getting better or worse lately, 72% of monthly Strearni es say the Internet
is "getting better" vs . 5 5% for the overall online population .
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22. Consumers who regularly stream are more interactive than Web users overall. There is a stark
contrast between those who have streamed audio or video in the past month and overall Web users.
Streamies are more likely to respond to Internet advertising and make online purchases. Thirty
percent of monthly Streamies have clicked Web advertising in the past month vs. 14% for Web users
overall. Forty-three percent of monthly Streamies have made an online purchase in the past month
vs. 25% for Web users overall. The total 12-month online expenditure is higher among monthly
Streamies ($815) than online users as a whole ($596). In addition, monthly Streamies have
purchased more CDs in the past year (18) compared to overall Web users (13).

Monthly Streamies Spend Far More Money
Online Than the Average Web User
Average Amount Spent Ongne In the Past f2 Months

$815

$596

Currently Access the Internet Monttdy Straamies

A R B IT BO II Bass: rrsss trees ~ rrsrsssrs
0wr trrs essrsn

~dhm rsseh rssssrch
ss

23. Active Streamies spend nearly as much time online as they do with traditional media such as
television or radio. Monthly Streamies spend a third of their time with television, a third with radio
and 28% with the Internet.

Time Spent Online by Monthly Streamies
Nears Time Spent with TV and Radio
Percent of Time Spent Daily with TV, Radio, Newspapers and the Internet
Among Monthly Streamles

TV 02%

Internet 28%

Newspapers 5%
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24. people with residential broadband Internet access consume streaming media much more
frequently than those with dial-up access. Consumers who have superfast, always-on broadband
connections in their homes are far more likely to have used streaming media on a monthly and
weekly basis.

. Percent Who Have Watched or
Listened to Streaming Media...

Rase: Currently Access the internet at Home

Broadband Dial-Up

Ever

Monthly

Weekly

65%

37%

22%

52%

22%

9%

25. People who stream frequently buy significantly more CDs than most Americans. Some have
mistakenly equated the rise of streaming audio with a decrease in record purchases. However, the
data show that the more active Streamies (those streaming in the last month and last week) were also
the group that purchased the greatest number of CDs in the past year. The average American
purchased 13 CDs in the past year while those that have ever streamed have purchased 15 CDs.
Monthly Streamies report that they bought an average of 18 CDs, and weekly Streamies say they
have purchased nearly. 21 CDs in the past year.

People Who Stream Frequently Buy
Significantly More CDs Than Most Americans
Average Number of Cos Purchased In the Past 12 Months

Weekly Strcsmles 21

Monthly Stresmles 13

Slresmtes 13

Total Population 13
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26. People who stream each week see more movies than the general population. On average,
American consumers report having seen 1.85 movies at a movie theater in the past three months,
which is significantly less than the 3.19 movies reported by weekly Streamies.

27. Consumers appear to want instant gratification when it comes to streaming and show little
interest in registration forms or downloading new media players. Eigtr teen percent of Streamies
say they would be "very likely" to download a new media player if it were required to access the
site's Internet audio or video. Only 10% say they would be very likely to register with a site, by
providing personal information, in order to stream. Fifty percent say they would be "not at alllikely'o

register with a site in order to listen or watch from that site.
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F. Iraternet Radio/Audio

28. Tire number of consumers who have ever tried listening to radio stations online increased

slightly in the past year while listening to radio station webcasts in the past week and past
month is stable. In summer 1998, 20% of those online had ever listened to radio stations over the

Internet. As of July 2002, 36% have listened to radio stations online. The number of people who

have listened to radio stations over the Internet in the last month (12%) and the last week (5%)

remained steady during the past year.

Listening to Radio Station Webcasts
Exceeds One in Three Online
0, Online tNho Have Listened to 0 Radio Station Over the internet

40tt

20ye

August 1000 July 1$$0 July 2000 July 2001 July 2002
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29. Audiences to Internet-only audio sources have decreased with fewer webcasts currently
available. While audiences to online radio stations are stable, the number of those who have tried to
listen to online audio from Internet-only audio sources has decreased, The proportion of those online

that say they have listened to Internet-only sources in the last month has decreased from 12% in July
2001 to 8% in 2002. A multitude of factors including digital rights, a slow advertising market and

the soft economy have thinned the ranks of Internet-only webcasters. Therefore, it is not surprising
that consumers report they are listening less frequently to these Internet-only webcasts.

30. Unique content/variety, the "quality of audio," and "no commercials" are the factors that
Streamies identify as "very important" when choosing a site to listen to Internet audio.

Important Factors When Choosing a Site to Listen to Internet Audio
(Percent Providing a Score oi 8 or Higher on a 10-Point Scale;

"I" = Not At All Important, "10" = "Very Important")

You can listen to specific types of audio you are looking for

The quality of the audio

Having XO commercials during the webcast

You can listen to a «ide variety of audio

You can listen to audio that you cannot get elsewhere

Havinll noticeably few commercials during the webcast

Having DJs and other personalities on the station or channel

63%

59%

57%

(6'i'0

( eQr-''0

520r 0

22%
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31. Half of weekly audio Streamies are aware of the controversy surrounding digital-rights fees.
Recently, the government imposed music licensing fees on webcasters that has resulted in the
discontinuation of several webcasts. Forty-eight percent of weekly audio Streamies have heard about
the situation, while 37% of all audio Streamies say they are aware of the issue surrounding
government-imposed music licensing fees.

32. Nearly two-thirds of monthly audio Streamies say they are upset over the loss of Internet audio
webcasts due to digital-rights fees. During the past several months there has been significant
publicity regarding new digital-rights fees webcasters must pay to play music on the Internet. Sixty-
two percent of those who have listened to Internet audio in the past month say they would be "very
upset" or "somewhat upset" if they were no longer able to listen to the Internet audio webcasts they
currently listen to due to these government-imposed fees. Nearly two-thirds (64%) of monthly
Streamies support action by Congress to address these online music licensing fees in a way that
would help Internet audio webcasters afford to continue streaming music.

33. When it comes to listening to online radio stations, audio Streamies continue to favor local
stations over those from other parts of the country. Online radio listeners say they listen most
often to local stations (48%) followed by stations from oper parts of the U.S. (41%) and stations
from other countries (8%).

Younger listeners age 12-241isten most often to local stations (59%) compared to stations from the
rest of the U.S. (34%) while Streamies age 25-44 listen most to stations from other parts of the U.S.
(46%) followed by local stations (42%). Older listeners have a greater likelihood of having lived in
other parts of the country and therefore might be more interested in out-of-town stations than
younger listeners. Consumers with broadband Internet access are much more interested in listening
most to stations from around the U.S. while those with dial-up access favor local stations.

34. Unique content is what drives American consumers to listen to Internet audio. Six out of ten
audio Streamies say they choose to listen to Internet audio because streaming provides content that
they cannot find on local radio stations. A smaller proportion (23%) indicates that they listen to
Internet audio because of difficulty in hearing local over-the-air radio signals.

*
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35. Half of weekly audio Streamies say that they have purchased a CD because they heard the
artist's music over the Internet. Forty-eight percent of those that have listened to online audio

streaming over the past week have purchased a CD as a direct result of exposure to the artist's music
over the Internet.

Hearing Music Online Spurs CD Sales
Among Weekly Audio Streamies
"Have you ever purchased a music CD because you heant that anlst's
musk ever the Intemet7"

No
61'/e
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G. Internet Video

36. More than one-quarter of those online have ever viewed video over the Internet. Twenty-seven
percent of those online have viewed video over the Internet, with 12% of those online having viewed
Internet video in the last month and 6% having viewed video online in the past week.

More Than One in Four Online
Have Ever Watched Internet Video
'4 Online Who Mave Watched Internet Video...

6'Ye

Ever

4R8 ITRCN

Last Month

assr Coccococr 4rcess Oo )cosmos

Last Week
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37. Movie trailers and music videos are the leading types of content video Streamies say they have
ever watched.

Top 10 Types of Content Among Video Streamies
Va Who Have Ever Watched

Movie trailers or previews

Music videos

Online video weather forecasts

Video newscasts

Online video from TV stations

Video highlights of sporting events

Short or full-length movies

Online video from TV stations from around the U.S.

Online video business reports

Online video from TV stations from local area

62%

5 20/

35%

35%

31%

31%

30%

23%

12%

12'/o

38. One out of five monthly video Streamies are aware of the BMWfilms.corn series of online
"minimovies." One of the most acclaimed streaming video marketing campaigns involved BMW's
use of well-known Hollywood directors to create compelling five-minute movies on the BMW Web
site (www.brnwfilms.corn) featuring BMW cars. It is impressive that such a large proportion of
those who have consumed streaming video are aware of these films. Twenty-five percent of Internet
users who use streaming video on a weekly basis are aware of this series, and 13% of those online
have watched one or more of the online "minimovies." In total, approximately 3 million Streamies
watched some of the BMWfilms.corn series.

H. Major Internet/Streaming Brands

39. A huge number of Americans access the Internet via America Online. Overall, 30% of all
Internet users subscribe to AOL. Twice as many Americans with dial-up Internet access subscribe to
AOL (39/o) as those with a broadband Internet connection at home (20%).

cdisan mcchn research
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40. None of the major Streaming media brands have established dominance in awareness, trial or
regular usage. There is a wide disparity in familiarity of the major streaming audio brands, with

Wi ndowsMedia.corn and Yahoo Radio having the highest awareness among audio Streamies. Trial
usage of the major streaming audio brands ranges from 10% to 37% of audio Streamies. On the
whole, half of those who have ever listened to audio from any one of these brands indicate they have
listened to that streaming brand in the past month.

Listening to Major Streaming Audio Brands
Base: Audio Streamies

% Familiar % Ever
Listened

% Listened Monthly Usage
Last Month as a % of Trial

WindowsMedia.corn

Yahoo Radio

MSN Music

Radio AOL

Real Guide. corn

Launch. corn

59%

50%

41%

32%

27%

17%

37%

26%

21%

19%

16%

10%

17%

9%

9%

8%

6%

5%

46%

35%

43%

42%

38%

50%

I. Subscription and Advertising

41. The number of people online who click on Web site advertising continues to fall. In 2000, the
proportion of online consumers indicating that they had ever clicked on Web site advertising hit an
all-time high of 50% before declining to 26% in July 2002. Those who clicked on any Web site
advertising in the past month had dropped from 30% in July 2000 to 16% by summer 2001. As of
July 2002, 14% of Internet users indicate they clicked on Web advertising in the last month.

The Decline in Those Clicking
on Banner Ads Continues
'5 Online Who Have Clicked nn Banner Ads in Last INonth

July 2002 14'/o

July 2001 1FYo

July 2000 30'/o

one irkCcc

1 tyyo etc 3P/c 40'/o
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42. Audio Streamies feel that online audio commercials are a better trade for free content than
banner ads. Fifty-eight percent of audio Streamies, and 45% of those online, agree that viewing
tV eb site banner ads "is a fair price to pay for free content from a bVeb site." In a sign of possible

s
AR B I TROIS edison n)edia rebearch

cn

002 /ubcuan I..c .'uJ non hie hb arse crch



uiyisi[yppvZdison Media Research Internet 9 ~ The Media and Entertainment 8'orld oJ'Online Consumers 20

growing consumer irritation over Web site advertising, 30% and 35% disagree, respectively. A far
higher number of audio Streamies indicate that listening to audio commercials is a fair price to pay
(70%) for free Internet audio content.

Online Audio Commercials Are a Better
Trade for Free Content Than Banner Ads
%, of Audio Streamles Who Apree ThaL..

Llstenintf to audio commercials
Is a fair price to pay for free

content from an audio Web site
'7 01te

Vlewtnp banner ads is a fair
price to pay for free Web site

content
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43. Awareness of Internet audio advertising has grown steadily during the past year. In July 2001,
31% of audio Streamies had heard an audio commercial online. In July 2002, 40% had heard an
online audio commercial. Two-thirds of weekly Streamies have heard an audio commercial while on
the Internet while half of those that have listened online in the past month have heard an online audio
commercial.

44. An estimated 16 million consumers say they would pay a subscription fee for their favorite
audio webcast. There is growing acceptance among consumers to pay a subscription fee for online
streaming content. Twenty-two percent of Internet audio Streamies (approximately 16 million
consumers) say that they would be willing to pay a small fee to listen to the one audio channel they
currently listen to the most over the Internet. Despite today's challenging economic climate, the
proportion of audio Streamies who indicate their willingness to pay a subscription fee for online
audio content has increased from 14% in January of 2002 to 22% in July 2002.

Significant Growth in Number of Audio
Streamies Willing to Pay a Fee to Listen
% Willinp to Pay a Small Fee to Listen to Content Provided
by the Online Station or Channel Listened to Most

14'A

January 2002 July 2002
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Those who stream more frequently are also more willing to pay a subscription fee than those who
stream less frequently. Nearly one in three (30%) monthly audio Streamies say they would be
willing to pay a subscription fee while 38% of weekly audio Streamies would be willing to do so.

45. The "HBO formula" of commercial-free compelling content with no commercials greatly
enhances the value proposition of a streaming subscription model. Forty-seven percent of audio
Streamies say they would consider the idea of paying a small fee to listen to audio content if it

offered unique programming they could not get elsewhere. Forty-two percent say they would
cQrisider streaming subscription concepts if there were no commercials and if the audio was of the
highest quality.

Would Pay a Small Fee to Listen to Online Audio if...
Base: Audio Streamies

It offered content or programming you could not get elsewhere

There were no commercials

The audio was of the highest quality, without pausing or buffering

There were noticeably fewer commercials

47%

42%

42%

32%

46. More Streamies say they prefer a monthly subscription fee than those who prefer a pay-per-
view or pay-per-listen model. Forty-five percent of Streamies say they prefer to pay a subscription
fee for streaming content while 36% say they prefer a pay-per-view or pay-per-listen model. Female
Streamies show equal interest in the two concepts while male Streamies tend to prefer a subscription
model. Younger Streamies show a greater inclination to a flat monthly subscription model.

More Streamies Prefer Monthly Subscription
Than Those Who Prefer to Pay Per View/Listen
"Suppose you were constdennp paylnp for access to Internet audio or
erldeth yyhlch would you prefer. a flat monthly subscription for unlimited
access to audio and video content OR pay-for-each use7"

Subscription
45st

Pay Per
ViewfListen

36Sh
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J. Local IIedia Web Sites and llarketing

47..'ttlore online consumers rate the content of newspaper IVeb sites as "excellent" than radio and
TV IVeb sites. tVhen asked to rate the content of newspaper, radio and TV IVeb sites they have
visited, more online Americans said the content of newspaper sites is excellent (19%)r followed by
fV sites at 15'. o and radio station sites at 13%.

r
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48. Among the Web sites of major local media, newspapers have the highest trial usage, monthly
visitation and conversion from trial into regular monthly visitation. Compared with newspaper

s

~

Web sites, TV Web sites have similar trial usage, monthly visitation and conversion of trial users

into regular monthly visitors. Radio lags with significantly lower monthly visitation and conversion

of trial into regular visitation,

Local Media Web Site Audience
Hase: Currently Access the Internet

Trial Usage Monthly
Visitation

Monthly Usage
as a% of Trial

Newspapers

Radio

47%

46%

41%

26%

22%

16%

55%

48%

39%

rate radio station e

~

~ ~

K. Satellite Radio

49, More consumers recall having received e-mail from radio stations, but newspaper e-mail
marketing is perceived to contain more useful information. Twelve percent of those online recall
having received an e-mail from a radio station, followed by 10% for newspapers and 6% for TV
stations. When asked to rate the usefulness of the e-mail content, newspaper gets the highest marks
(29% "very useful"), Seventeen percent rate TV station e-mail content as "very useful," and 15%

-mail content as "very useful."

50. Approximately 18 million Americans are "very interested" in satellite radio, There is a strong
correlation between interest in streaming media and satellite radio. Those who are "very interested"
in satellite radio and audio Streamies are both highly interested in unique audio content not currently
available over traditional radio, The greater the involvement with streaming, the greater the interest
in satellite radio. While 8% of Ainericans overall indicate they are "very interested" in the satellite
radio concept, 17% of weekly Streamies say they are "very interested" in satellite radio. In fact, 63%
of Americans who say they are "very interested" in satellite radio have tried streaming. Therefore,
streaming media is fertile y ound for marketing and promoting satellite radio.

51. Interest in satellite radio is strongest among men, younger consumers, Hispanics and African-
Americans. While 8% of Americans overall say they are "very interested" in satellite radio, African-
Americans (14%) and Hispanics (12%) show greater interest in satellite radio. More men than
tvoman are interested in satellite radio (10% "very interested" vs. 6% "very interested"). Consumers
age 12-24 show greater interest (15%) than consumers age 25-54 (7%).

52. In the past six nionths, XM Satellite Radio has doubled its level of awareness. In January 2002,
17,'o of Americans indicated they had heard of the ~ Satellite Radio service. In July 2002, 38 o

have now heard of 3Q I. From January to July 2002, aided awareness for Sirius Satellite Radio
increased from 8% to 11%. For both XM and Sirius, the level of av areness is twice as high among
men as compared with women. Fifty-five percent of men in the U.S. are aware of W;l compared to
23% of women. Sixteen percent of men are aware of Sirius compared to 7% of women.
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Recommendations
The streaming audience represents a huge opportunity for the recording industry. While some
in the record industry have viewed streaming as a threat, it is also an opportunity. This research
shows that those who consume streaming media most frequently are also the same group that tends
to buy more CDs. Streamies are far more interested in unique and compelling audio content and seek
oot online audio because it offers an alternative to traditional over-the-air radio. The vast majority of
those who stream say they are doing so to be exposed to unique music they cannot get anywhere
else. Ironically, the digital-rights fees being collected by the record labels are overwhelming the
marketing channels the record company should be embracing. Actively advertising and marketing
music on streaming media channels may be an important key to revenue growth for record labels.

Subscription models represent a significant opportunity for streaming media. An impressive
22% of audio Streamies indicate they would pay a small fee for the one audio channel they listen to
the most. This translates into nearly 16 million potential streaming subscribers. The growth in
consumer interest in subscription to content such as satellite radio and streaming media indicates an
excellent subscription opportunity for business models involving unique and compelling audio
content.

3. The satellite radio and streaming media industries should work together because their
consumers have common interests. Satellite radio and streaming media have operated as totally
separate business models. However, throughout this research, we see close parallels between those
who are already streaming audio and video content over the Internet and those with a high degree of
interest in satellite radio. In fact, 63% of all Americans who say they are "very interested" in satellite
radio are those who have ever tried streaming audio or video over the Internet.

Satellite radio companies should direct a portion of their marketing resources to advertising on
streaming media. Advertising satellite radio on streaming media is like "shooting fish in a barrel."
Streaming media has attracted an estimated 38 million monthly consumers who seek unique and
compelling content. These are the very people that satellite radio seeks to convert into subscribers.

There is also compelling streaming opportunity for satellite. Listeners to traditional radio stations
can enjoy the content in their cars and at work, Currently, in-car listening represents 34% of all time
spent with traditional radio in America. In addition, 26% of American radio time spent listening
occurs at work. Satellite radio should explore opportunities to enable subscribers to take satellite
radio to work with them, Satellite radio has an opportunity to promote its brand and generate
revenue online by offering its content at work via streaming.

'AIedia and streaming companies should continue to develop partnerships to cater to and
benefit from the growing residential broadband audience. Nearly three in ten Americans have
broadband Internet access at home, and those with broadband use streaming media much more
frequently than those with dial-up access. Companies in both sectors stand to benefit from continued
growth of the broadband audience, and should work together to cross-promote and provide
incentives for consumers to both sign up for broadband at home and use streaming media.
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5. More than ever, streaming media needs to develop unique and compelling content of its own.
The key to growing the audience to streaming media is unique content. Significant cable audience
growth occurred when unique content began to be developed. This unique content generated growth
in cable television audiences and subsequent gains in its advertising revenue. Therefore, it is urgent
for the streaming media industry to focus on developing "must see" and "must hear" content that
will spur consumer awareness and passion.

6, Webcasters need to organize their industry to create a simple mass reach advertising vehicle.
Each month, approximately 40 million Americans consume Internet audio and video webcasts. This
audience is highly compelling and attractive for advertisers. Streamies are upscale, well educated,
affluent, interactive and more likely to shop and buy online. The streaming media advertising
industry needs to develop methods to reach a significant portion of that valuable audience easily and
effectively. Whether this involves cooperation between the major streaming media players through
common sales representative firms or industry organizations, standards need to be set and advertiser
ease ofuse must be achieved. The "buying power of Streamies" is well documented. Now the
industry needs to facilitate the advertising marketplace.

7. Movie studios should use streaming media to advertise and promote their new films. Weekly
Streamies have seen significantly more movies in the past three months than most Americans. Plus,
62% of video Streamies report having viewed movie trailers or previews online, making trailers and'reviewsthe number one content for video Strearnies. Therefore, movie studios should promote their
new films (and retail videos) by including webcasting in their media mix.
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Appendix A

The Current State of Streaming
July 2002

Streamies — Those who have ever listened or watched online

83 million Americans
35% of U.S. population 12+
51% of those online
32% have broadband Internet access at home

Monthly Streamies — Those who have listened or watched
online in the last month

38 million Americans
16% ofU.S. population 12+
23% of those online
39% have broadband Internet access at home

%'eekly Streamies — Those who have listened or watched online in the last week
19 million Americans
8% of U.S. population 12+
12% of those online
48% have broadband Internet access at home
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4g Appendix 8
Profile of the U.S. Population, Internet Users

U.S. Internet Total
Population Users Streamies

(69A ofU.S. P596 ofU.S.
Popularior) Popu larion)

Demoarauhics

Last-
Month

Streamies
(l6io ofU.S.
Population)

Last-Week
Streamies

j8Yo oI'U.S.
Population)

and Streamies

Men

Women

47o/oe

53%

48%

52%

57%

43%

62%

38%

66%*

3

12-17

18-24

25-34

35-44

45-54

55&4

65+

16%

19%

18%

12%

13%

12%

17%

21%

20%

1P

6%

18%

15%

22%

21%

16%

6%

2%

19%

17'/o

24

19%

15%

5%

1%

20%

26%

2

4

Employed part/full time

Retired

Student

Homemaker

Unemployed

57%

12'/o

8%

65%

9%

16%

6%

66%

19%

5%

67%

3%

20%

3%

5%

2%

22%

3%

4%

$50K+ HH income 38% 47% 52% 55% 57%

White

African-American

HispaniclLatino

77%

8%

9%

76%

8%

8%

74%

8%

1P

73%

7%

1 1 o/o

73%

7%

9%

Media time snent ner dau

TV

Radio

Yctvspaper

internet

Tots! media time spent

3:10

2 43

:37

2:53

2:40

1:19

7:26

2:56

30

1:50

8:00

-:5
l '53 2:50

.29

eHow to read: Forty-seven pcrccnt i47%) of the U.S. population agc 12 and older arc male vs. 66% of Jicse ~vho have

streamed in the past ivcck.
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Profile of the U.S. Population, Internet Users and Streamies (continued)

Share of dailv media time snent

TV

Radio

Newspaper

Internet

U.S.
Population

43%

36%

8%

13%

Internet
Users

t'69Yo ofU.S.
Population)

39%

36%

7%

18%

Total
Strealies
P5% ofU.S.
Population)

37'/o

34%

23%

Last-
Month

Streant les
tIPio ofU.S.
Population)

35%

34%

5%

28%

Last-
Week

Streatnies
p'roof'U.S.
Population)

31%

32%

6%

31%

% that sav the Internet...

is most cool and exciting

is medium used to first learn
about new music

is medium using more lately

has ads that allow you to
quickly make a purchase

34%

25%

31%

45%

33%

40%

56/o

22%

44'/o

48%

64%

28%

57%

51 "/o

67%

33%

64%

53%'

At-home Internet connection

Broadband

Dial-up

Plan to get broadband at
home in next 12 months

28%

70%

19%

32%

66%

22%

39%

59"/o

25%

48%

51%

2

Internet usaae

Used Internet in the last week

Weekly time spent online

78%

8:23

89%

11:05

95o/o

14:05

98%

16;25

Clicked on Web site
advcrtisina...

ever

last month

last ileek

26%

14o/o

8%

37%

2"%

12%

41%

30%

17%

46%

34%

73%
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Profile of the U.S. Population, Internet Users and Streamies (continued)

Online buvin habits

Ever purchased online

Purchased online last month

Purchased online last v eek

U.S.
I'opu)ation

Internet
Users

(69%o ofU.S.
Population)

55%

25%

11%

Total
Streamies
(35% of U,S.
Populan'on)

68%

34%

15%

Last-
Month

Streamies
(I6% of U.S,
Population)

74%

43%

21%

Last-
Week

Streamies
(8% of U,S.

Population)

78%

49%

24%

Average amount spent
onlme in last 12 months

$596 $677 $815 $882

Total CDs purchased in. last
12 months

Total CDs purchased online
in last 12 months

13.0 13.0

6.0

15.0

6.2

18.0

6.5

21.0

Streamin behavior

Familiar with...

Radiottt:AOL

MSN Music

Yahoo Radio

Reahcom/RealGuide.corn

Launch,corn

KVindowsMedia.corn

21%

30%

38%

16%

43%

29%

39%

4 ~ 0/

25%

17%

58%

33%

44%

55%

31%

23%

65%

34%

44%

57%

36%

64%

Ever listened to...

Radio a;AOL

MSN Music

Yahoo Radio

Reahcom/RcalGuide.corn

Launch.corn

EVindowsMedia. corn

8%

9%

1
0/

0/
I ~ 0

4 "/0

! 6%

16'/o

18%

13%

8%

31/'o

20%

"I "/

780/

180/

1""/o

41%

18%

21%

31" o

20%

14"/0

g1 0/

edison medio research
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Profile of the U.S. Population, Internet Users and Streainies (continued)

% willing to pay a small fee
to listen to one audio channel
listened to most over the
Internet

U.S.
Population

Internet
Users

(69% of U.Z
Popularion)

Total
Streamies
(35% of U.X
Population)

22%

Last-
Montb

Streamies
(I6% of U.S.
Population)

30%

Last-
Week

Streamies
(8% ofU.S.
Population)

38%

Heard audio commercial

online

Saw video commercial online

40%

18%

52%

21%

62%

27%

Currentl a Web site
subscri tion fees

1 7% 23% 3.9% 5.5%

Satellite radio

Ever heard of XM Satellite
Radio

Ever heard of Sirius Satellite
Radio

% "very interested" in
satellite radio

38%

11%

8%

43%

12%

10%

57%

16%

14%

64%

18%

16%

63%

21%

17%

ARB ITRQN n sedison media research

"&:":'oh.zon!re Ed;son.'Jed~a Reseaueh
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:O. Appendix C

Broadband vs. Dial-Up Connection Comparison

People with Residential People with Dial-Up
Broadband Access Home Internet Access
(1 6% ofU.S. Population) (40% of V.S. Population)

Demo araphics

Men
%'omen

12-17

18-24

25-34

35-44

45-54

55-64

65+

59%*

41

17%

13%

20%

22%

9%

4%

47%*

53

13%

18%

23%

20%

11%

6%

550K+ HH income 59% 48%

Media time soent ner dav

TV

Radio

Newspaper

Internet

Total media time spent

2:35

2:19

:35

2:00

7:29

2:47

2:43

:35

1:17

7:22

Share of dailv media time spent

TV

Radio

Newspaper

Internet

35%

31%

8%

26%

37%

37%

8%

18%

! Veei'ly time spent online 11:37 8:25

*How to read: F!fty-nine percent (59%i of those with broadband access at home are rosie vs. 47% of those with dial-np

access.

A

arisen niedin research

- "~"jn" Arbnron '.ne.ranon Media Research
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Broadband vs. Dial-Up Connection Comparison (continued)

% that sa the Internet...

is most cool and exciting

is medium used to first learn about
new tnusic

is medium using more lately

has advertisements that allow you to
quickly make a purchase

People with Residential
Broadband Access
() 6% of US. Population)

60%

h40/

51%

47%

People with Dial-Up
Horne Internet Access

(40% joU.S. Poput'ation)

45%

14%

33%

40%

Subscribe to cable TV

Subscribe to satellite TV

81%

18%

65%

2oo/

Average number of working PCs at
home

2,0 1.5

Clicked on Web site advertisin

ever

last month

last week

35%

21%

12%

26%

14'/o

8%

line buvin habits

Ever purchased online

Purchased online last month

Purchased online last week

Average amount spent online in last 12

months

68%

37%

18%

$825

58%

'7 hn/

10%

$526

 AR 8 I TRON
r
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Broadband vs. Dial-Up Connection Comparison (continued)

Online listenina habits

Listened to radio stations online last
month

Listened to radio stations online last
week

People with Residential
Broadband Access
(IPA ofU.S. Population)

18%

7%

People with Dial-Up
Home Internet Access

(4PA ofU.S, PoPulatianj

12%

Have ever listened online to...

music

MP3 files you have downloaded

radio stations

news reports

music that's not available from local
radio

news and information you cannot get
on local radio

radio stations in the U.S. but outside
your local area

previously aired programming you
want to hear again

sports play-by-play

the radio station you currently listen to

most

radio stations from other countries

other radio stations in your local area

talk shows

62%

48%

36%

34%

37%

34%

26%

25%

16%

16%

1 &%

14%

9%

49%

30%

31%

25%

26%

2

19%

15%

11%o

12%

7%

11%

Of radio stations normally listened to
online, which listened to most...

Radio stations from your local area

Radio stations from other parts of the
U.S.

Radio stations from other countries

39%

47%

11%

51 "/o

40%

6o!

AR B I TRON edison nredio research

O02 /ohrnoo ir& .rdnon tdedn Research
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Broadband vs. Dial-Up Connection Comparison (continued)

Listened to audio from Internet-only
sources...

ever

last month

last week

People with Residential
Broadband Access
(16% of U.S. Popufation)

'770/

14%

7%

People with Dial-Up
Home Internet Access

(40% ofU.S. Population)

18%

7%

30/

Online viewin habits

Watched video over the Internet. „

ever

last month

last week

43%

23%

14%

24%

10%

4%

Online commercials

Ever heard audio commercial online

Ever saw video commercial online

43%

23%

40%

15%

Satellite radio

Ever heard of XM Satellite Radio

Ever heard of Sirius Satellite Radio

% "very interested" in satellite radio

52%

14%

11%

42%

12%

9%

A R B I T RO N «tuscan ggegjg fQsegreh
r

"iran cub&trna!rc susen x'.cd&a ae" march
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About Arbitron Webcast Services
Arbitron has more than 50 years of leadership and experience in audience measurement. The company's
Webcast Services division provides credible third-party measurement that advertisers and advertising
agencies need in order to make informed media planning and buyng decisions and webcasters need to
demonstrate the size and value of their audience. Arbitron debuted the world's first webcast ratings in
October 1999. Today, the company publishes Arbitron Webcast Ratings'" every month, which include
the top 75 measured stations and channels and the top 25 measured networks, Arbitron also has
presented an overview of streaming media called "Webcasting 101" to more than 250 advertising
agencies about the value ofwebcast advertising. All of Arbitron's studies can be found on the
company's Web site at www.arbitron.corn and can be downloaded free of charge.

About Edison Media Research
Edison Media Research conducts survey research and provides strategic information to radio stations,
television stations, newspapers, cable networks, record labels, Internet companies and other media
organizations. Edison Media Research has been cited by Advertising Age as the fastest growing
company among their list ofTop 100 market research companies in their past five annual listings.
Edison Media Research works with many of the largest radio ownership groups, including Entercom,
ABC Radio, Infinity, Emmis Communications and Westwood One, and also conducts strategic and
perceptual research for a broad array of companies including AOL/Time Warner, CNN, Yahoo!, CBS,
The Golf Channel, Court.TV, Maverick Records, The Cleveland Cavaliers, Princeton University,
Northwestern University, Sony Music, The Blackstone Group, Time-Life Music and the Voice of
America. Edison Media Research also conducts research for successful radio stations in South America,
Africa, Asia, Canada and Europe. All ofEdison Media Research's industry studies can be found on the
company's Web site at www.edisonresearch.corn and can be downloaded free of charge.

A birron IVobaaar Rat!a+"'s a mark of asbi tron Inc.
02-AT-22S 9 02
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I TC Closes Investigation of Joint Venture Between Bertelsmann Ag and Sony Uorporatton ot Amenca6l'age 1 o? l
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For Release: July 28, 2004 Related Documents:

FTC Cioses investigation of Joint Venture Between Berteismann AG and Sony
Corporation of America

The Federal Trade Commission today announced that lt has closed its investigation into whether the proposed joint venture
between Berteismann AG and Sony Corporation of America may substantially lessen competition in violation of Section 7 of
the Clayton Act or Section 5 of the FTC AcL

o The Proposed Joinf Venture Between
Sony Corporation ofAmerica and
Berte/smarm AG, FTC File No. 041-
0054

Consumer Informatlont

The European Commission (EC) also reviewed this proposed merger. Throughout the course of their respective
investigations, the FTC and the EC Competition Directorate's staff consulted and cooperated with each other under the
terms of their 1991 cooperation agreement and 2002 Best Practices on Cooperation in Merger Investigations.

I

Protecting Consumers' Plain English
Guide to Antitrust Laws

1

The Commission closed the investigation without taking any enforcement action. Both companies have been nofifled of the
Commission's action. The closing letters sent by the FTC to the parties and a statement by Commissioner Ivlozelte W.
Thompson have been posted on the Commission's Web site, and are the only publicly available documents regarding this
action.

Set Adobe
Reedei

Copies of the closing letters are available from the FTC's Web site at httpJ/www.ftc.gov and also from the FTC's Consumer
Response Center, Room 130, 600 Pennsylvania Avenue, N,W., Washington, D.C. 20580. The FTC's Bureau of Competition
seeks to prevent business practices that restrain competition. The Bureau cardes out its mission by investigating alleged law
violations and, when appropriate, recommending that the Commission take formal enforcement action. To notify the Bureau
concerning particular business practices, call or write the Office of Policy and Evaluation, Room 394, Bureau of Competition,

"Federal Trade Commission, 600 Pennsylvania Ave, N.W„Washington, D.C. 20580, Electronic MaiL antitrustoftc.gov;
Telephone (202) 326-3300. For more information on the laws that the Bureau enforces, the Commission has published
'Promoting Competition, Protecting Consumers: A Plain English Guide to Antitrust Laws," which can be accessed at
http://www.flc.gov/bc/compguidefindex.htm.

MEDIA CONTACT:

Office of Public Affairs
202-326-2180

(FTC File No. 041-0054)

(httpd/www.flc.gov/cpa/2004/07/sonybmg.htm)

SERV-0-X
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1
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1
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1
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1
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1
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1
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1
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1

En Espanol
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lINITED STATES OF AMERICA

FEDERAL~E COMMS SION
WASHINGTON~ D.C. 20580

Office of the Director
Bureau of CompetRion

Joseph Kattan, Esq.
Gibson, Dunn 4 Crutcher
1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5306

Re: The proposed joint venture of Sony Corporation ofAmerica and
Bertelsmann AG, FTC File No. 041-0054

Dear Mr. Kattan:

The Federal Trade Commission's Bureau ofCompetition has been conducting a
nonpublic investigation to determine whether the proposed joint venture between Sony
Corporation ofAmerica and Bertelsmann AG may violate Section 7 of the Clayton Act or
Section 5 of the Federal Trade Commission Act.

Upon further review of this matter, it now appears that no additional action is warranted

by the Commission at this time. Accordingly, pursuant to authority delegated by the
Commission, the investigation has been closed. This action is not to be construed as a
determination that a violation may not have occurred, just as the pendency of an investigation
should not be construed as a determination that a violation has occurred. The Commission
reserves the right to take such further action as the public interest may require.

Sincerely yours,

Bernard A. Nigro, Jr.
Deputy Director

SERV-D-X (g7



uNITED STATES OF AMEMCA

FEDERAL TRADE COMMSSION
WASHINGTON, D.C. 20580

Office of the Director
Bureau of Competition

James F. Rill, Esq.
Howrey, Simon, Arnold k White
1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2402

Re: The proposed joint venture of Sony Corporation ofAmerica and
Bertelsmann AG, FTC File No. 041-0054

Dear Mr. Rill:

The Federal Trade Commission's Bureau of Competition has been conducting a
nonpublic investigation to determine whether the proposed joint venture between Sony
Corporation ofAmerica and Bertelsmann AG may violate Section 7 of the Clayton Act or
Section 5 of the Federal Trade Commission Act.

Upon further review ofthis matter, it now appears that no additional action is warranted
by the Commission at this time. Accordingly, pursuant to authority delegated by the
Commission, the investigation has been closed, This action is not to be construed as a
determination that a violation may not have occurred, just as the pendency of an investigation
should not be construed as a determination that a violation has occurred. The Commission
reserves the right to take such further action as the public interest may require.

Sincerely yours,

Bernard A. Nigro, Jr.
Deputy Director



STATEMENT OF COMMSSIONKR MOXKLLK '%, THOMPSON

Sony Corporation of America/Bertelsmann Music Group Joint Venture,
File No. 041-0054

The Commission today has closed its investigation into a proposed joint venture'etween the
Sony Corporation of America ("Sony") and Bertelsmann Music Group ("BMG") music labels.
Although I concur in this determination, my decision was a difficult one, in part because I am
particularly concerned about the impact ofmedia mergers on the prices and quantity of media, as
weil as the diversity of content, available to consumers,

The history of facilitating practices in the music industry, coupled with the elimination of Sony
and BMG as independent competitors, causes me concern, The music industry has been
scrutinized closely in the past by the Commission in connection with proposed mergers'nd with
practices ranging from alleged anticompetitive Minimum Advertised Price {"MAP'") programs
to agreements to fix prices and limit advertising.'he industry is highly concentrated among
record labels„and the proposed joint venture will only enhance this concentration. Additionally,
the history of parallel MAP policies in particular indicates a propensity for interdependent
behavior among the major 'labels.

I acknowledge, however„ that our investigation to date has not unearthed sufficient evidence on
which to conclude with reasonable certainty that the proposed venture is likely to facilitate
coordination in the relevant market in violation of the antitrust laws. Additionally, the evidence
tends to show growing clout among retailers that may be enough to undermine a potential
collective exercise of market power on the part of the major labels. For these reasons, I join the
Commission's decision to close the investigation.

The venture excludes CD manufacturing, CD distribution, and music publishing.

See e.g., FTC v. Warner Communications, Inc., 742 F.2d 1156 {9 Cir.1984).

See e.g., Universal Music k Video Distribution Corp., Complaint in Docket No.
C-3974 at $ 4 (May 10, 2000).

In the Matter ofPolygram Holding, Inc. et al, F.T.C. (July 23, 2003).

SERV-D-X
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tomexv snd mdmuy experts md the tesrimony ot cconoudc l relative strength or shmu ol sales may vary hy regim. Pie
expert Rcnncds Elxhxgs. With the burden of marker dcinsdnn . Cosmmanxm did note in its detbkm that Grade hsd o~y
sxfusscly sns dsc pbdnd+ DoJ,Jodgc Walkerwas un xmvirad on . argued io su wal hearing dwt rhe gcxruapbic mabee «us KEA-

tbc mesio. fn his opauon, cuaoos- tesduuusy f M io address «ih:, vrhcress hi die US trial it argued ihst tlu geographic mar.
ihc key iswc, sh)urrnr is.ae tsnnr whar sok:rknstr)» cauuxners ker was glohaL)
wire)d gke or preter for thdr dam pro uxshe needs, the isxe h s

what they codd do;n d„~unx of sn ~~~~ddve~ . Tboorfon of eosmumor4avm aiitheomPotltivo

hicxease by a post-mnger vrec)s." Vdkcr fsmiuf d» tcxdiuony 'nder a mainly ani7stcsal cffecm analysis, dtc Do) ccraphthu
: sfbgcd ther "dw ssms kerr forhigh ga»doa HRM sadPMS mh-

p)LCofx bv Orsde would uslamnnsgy inrresse cox»entssxian.

Ti» pxoprwuf nsarrhmc of pcopfrgots «xnskt seduce from dr~

snd xs)r nf chess products." !Sic US 'DoJ Fust Asncndcd Osxn-

i h fh g) bd of ~~ b pt~ er 22 ) in ibi'oilrse af sls pxocec8lsu~ me Comnassfsm

aigsed xhst 8« trainer|kin xvmld)nsd togsub milstcrsl effrcxs

issac m a borisoam) merprr case). tuc coins gnds thai hndn !
and coordinated

effaces-where

ibr rhsor ~«srufking dunp.

laQco so estsbinb + c ) as8l 8 elksed xatncxmarket s8in ! n 8» g t sr s
o1y cu8d marae68Iy mr u 8ln au s mrh rm v is bI r onmdesx sbh

)f~ h hd dh t++ ~ d 22 )
in desxabsfbc arch s duopoly Oui r tbennrs of cosnpc
hirm weie evsudnsrL Thx DoJ sgd uot duectly slfqse or present

8cnc" «us psdgcd bv Walker m he "circumsmxxal and highly s

qwfksxixu" wfefe sdying on uurdhb)e shre (USA v Orocfs
sn'u~x m e P .sM b@ ggma gMk~ Phuabh

1251 7gri hour any rrfisbfr supnnrring einpiYica) ccnnnm» a Prot m gw~~RMm~ y coff~ magsupiranng empincx ccnnnm» rvs- ~

ken along iudusuy sectors. Sims7xxfy, de Cnmmisdxm contld.
~ ~ ~ ~O b- bb 8 k redP

drs7mnnn.
ir im final dcdrino.

~ 8 &~ l ~~ ~ Thr DOJ pscscnrrd cmpilkJ rcounnic rnshsnu us xllypoxr

ks Ldondwtdie oisinonwoofdmmkinhighesgne pxfcm

cusxomwv Pierian McAtcc& xhc DoJk econosxic experr. pre-

sented endeaxu on 25 specigc coxnpcudexu whwe de pressrun

.V.cx cxsmirdng new hkl *rs prrnidcd hy Oswfc sod evidence
~ ~ .hdcd d d skm aoalysh co dhmrd diets rcsJha ln sdxgnon, McAfee plc-

vrndom hsd sueosxsndly wccx h-'8s w bsd crm» iu ss tM wcond
priccs. Tn &wana these scxlllxs. Ofa|+'s cxpcff Jerry ffeusmsR,

tinna On de bixis of xhexe data. die PU concluded ibex at least-
ircrenieamf discounts from lier price i«fceirionL Oracle a)so

fc ur orha vcuoors m sddmsm to the 'Rhf 3'ere xntiket pcs..
lhspsmL chsge~ thc me af aucdon dewy sx dse bash for xhc sinnh-

donmodrL .

taoogratsbla masbot boflnlttoa Tie benefit of sddsnoosi fnd dern snd de xsta! courx delih.

7!ic grogusp'i»dfsnrouosn of rhc ossskrxdL~kb theta J csadons stfowrdtko Commicsionm condanmxacrobua ccono.

propping s Lb msrrrt bawd oe its raperA ojinion, wsduau . natnc snalyscs dcmonstsarintt dist d» amnbcr and idcndity ai

rcoii&mk rmpsf~ uspport, tb& snsrkedng, iossagsnr~, niism. u» bidders did notsysscmadcsgv aFccx xbc dhaÃ a rdfcrcdby

t~i snit psovix!on ol c7sgrsdei hwr inhcrcndy ines) exposes Osadc.7bc Gxnndssi m sbo mcd so sucdonnsakito siinu)atc

and ther arVusga brxwxaw regions wradd he diffsctds, Oieck - xkc cffcxx of he xuesyrx wbkfs afks«cd far xmxcrtshsty afnaudm

roimscsrd bt producing mpsimf cxfdaxce showing that aves- tsxyxvs'afusdrm nf snr s.mrnsnvc xsdassuu. The rsvnfrt prr

sgr dlscovus ~@ceo Tssopr sn8 r» US west vjroisgy b)axrr lgctc8 rior aiily snbsxsmhf pron fasteners dl» lo 8» redscdsas

-.." -' Vs"Pk5 t Pfsn tH&n Ov'tb&b
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o! ladders &om three to run. Ivrt sho n red ax esnmste rhe etfccr 'ra. Tbe empbtxxd anslysu aod Inuerprexsrion of rbft economic
of thc mcqm on r wiamcr snrpbs. The Gnuinbriitn i uhmb, i cvidcraa fcvmcd the basis of h, nlrimste dainty ni sgovr the
rhw rhe rne rd ritnidsrir~ modcb xbpcnds crirt ulty rvi the shg- :.'piiu venrure m proceed
ity of rhc modri to sdrqusxefy csiaure the fitndsmenml mrcha- . 'Ibc fix vu olritc Connmuinn's~ritm wss tbr elfin
ohms that drive the bchsvtour iri thc different market of the johxt venous an tbx marhet for xe vnricd xnuric, «M4 con-

ps~psnta Hovwxcr. ttmrin:mr» rimt such ceocxxsry simph-, srimrcs riu htrgext pxxt m rildecision, bnt tbe dscishxn also dcah
flqng assumptions are not fsml. as sny comoxnL m xdri used in - uvth tdfects oa upstream snd drssnsticxm marhets (music pal
s pxxupccrive m rgcr anslyxh u nccennufly beard an sssmnp- ~ Sdung an8 onlme dismhmiiuL on ubbdi SouyBMG wrrald net
rions, and that mrvbbcm pxoridc s high dcgxcc oftr~ 'bc scrive ascS but which couhl bc affected by thc joint venture.
of tnc undcriymg assumprixmx and logical cl~stcncI'w the
a nlrd fmmcworh. Tbcxcl.trc thc Ctunmixsh,n msuttsins that
rucrger riiauls.~ rcnuat c me&eltool,; TheC~ chose e bmsd approach towards rixe product

ln its fhtai eva(usriun rithe biddkqi dsts, thc Commbshm: msxber defminoa and decided rhst tbe relevaar xasrixet for

dcxexxn~ that dxe absence iri s~ sppxeriablr cge - recorded music in gcncral was *e appropriat mexma within

of tbe nuxrdvv and idcnrity of tbv 4& xramd Idddxss m tbc bid i which to evaluate this rrsusscrion, vrithout scring s aced to
dhtg dam rcgru am'dnc.t ambh n to iho» sxitvcempcnniu:. dcfhte usxxower ~ based oa gcmcs or cstcgwks of
tdbcts Ixom tbe xnrrgrx. Hrrivrvcq this xcstdt w&s not MLea as 'ecorded uauk (such m singksi

proof that tw mere would ma have harmful ex(sets oit ctu. Comuisuon xgd not fry(ew rixcparrics'rNnneraa dun the radiac

tiatass. In addiYion to thrxc cmpirhuf results. tbc Coet~rion ditmburiouox music was ps» oi rbc msxhct for recordxri mush

bssedits daaion on xbc (nosier set ofeoinfmxtor ei)d ctmomcr, but intrcxd found riie markets for the disuibumm of physical

qarxrimuuberexpmucs.sndthelsrgebiidyordu tanmtsxv aad I media aud the ongne chsxriburien of musk tobe disrinct mar-

Uc msl co:ut evidence. : hem. lLnong tbe xcaicms for mis dtsrin vhnx was tbst onbne
'I'bc l5 vaxrt found ther da lvoJ bad fsgcd ni rstsblutx rhat mrsa mbu werc chsmcnmscd by ddfenmt demsnL nsmriy for

ritc merged (urn codd cserctsr ratchet your cnd dc~, thar ritc mdxrirhsd tra+! Ixoufa) and ma for cathe agnes, and diBm

xecrfcx vivreid not subslantallly )waco cranpt orxrsx. Tbe Com. ~ cncxs lu lhe cosxfol Jmtcuppllcis have twer riu mc o'be pxud-

ndxsion abo cbsxed the Oreckipwq Icgiik metprx votbrnu con. itct after It is puxchauri by thc anuinncr (tbc sot.sricd igghsl

dinons.gsyxrcmsucrericwoftb»devriopmsnro(theeconomk i x(gbt nmnagnacntfoxtaxgnc~i'v.Onthesspplysidc.ongne
evidence dcvchxpcd by rbr G~uxion u~~ts ther shboughit: sitd pbyskal igzrihutuai ot &~ were Wnd mba coruriy xgf.

bcnetxrcd fremdcpersgcl'k5invrs!stario,i,it roivhi;ari eo iiidc. ! fexm Tnc Gmsmmon furriicnnoxc degned two separate mac

pcnriuxt usagcx Invcuitpxi.cx syqiriiys isady xr Srivfvc ot thr SO j Imts for the wholcxak greasing to onhne xnuxxcservices snd riie

awihcr ooercsc, retail rgxcnbuu xn horn oxlgnc meNc xcxvLes M Snef conunnws
Duc 'to chsmcrcxxsrics ot tbs Isunung suuctuxei boril msrircts

Sony/BSic -' 'xc frmnd m bc nsneosL ybc ~ou rhdhicd tbc puh.
Ln January AWg my snd Bcruhuisxm nonficd tbc comp ririon': lisbhif ofnauic (requiting miinly midianical and pcrformsum
audxiuiYics & dxrir pLm tii cream s fuS-fvacri.m joim vcnmxc I rights for tbc distrilnurm of musk) cs bring sn upsucsm msx
ISonyLxdG! for tbcb globd recorded imuic lmsincxs. Thb ~ hxs for the distubur'ion of scanJrd sn8 ongne inuut. ydusic pub-
mexy: wss iuvexrigeted by b r b ritc US cnd KD. bm resuhol m Sxhing invri)vcs the suitors snd composers of mlaJc. ubrscss
nmch lass tianspaxvmy sbtim riu pexegcl processes dwu in tbc thx xctvudmg busiuss involves the singes snd muririsas. The
Or&cfycopkgoft cxsc Jcxc.dxd shrive. Thc t1 C olwnrd sa Cnuunurion kft tbe qucxrion open whether them couM bc scp-
invcxugsnon at 205%, Iwt pxodiaod no pubbsbrd ecr.ount of iw . am tv xnwhets for musk pabbriang based ou tgffexent types of
ressomog or pxoceedmgx beforc rioungiL aiquuy widmar taL- rights and wbuher the grogrspbk scope was usriiooel or uvres
mg soy cofiacrsucnt esther.

hi in loftis( xevke, the CerandxshmmSxitcd xcspoxucx bom ~ Thaoriua uf uonnumosqxurm uutboaxntiutltlvo uffuolu
cuxteuaas sod other compxritoxv sud provhxonagv oxoxfiuicd lnhvfocn~ ourbemarbrr for moudednndc,thc CAnranbuons

thai Jxc xistioasl nisxLesx for recorded musl. sxe thaxrinatcd hy compctaxve imper anal)nb was based on s coordbated ctfects

(ive pdisi ruxird ixcnpsitirs (tbc si~savf qxup p,'I hntuhng . duory focused tm rixc pmsyob stxenyheoiagtdacofbcrivedom-

Sony btuxir. BMC+ I'eiverod blustc C'araip, Warner hiuxk ! mautponnonof rixefivemsior ravud compmixsmsmtunedby

Gxriep sod FMI, vxtikh toaidy hxre msxhrt xbsrcs bctwrcn 92 i tacit coUusir n. The Comnasxitm had requested from tbe riv
per cxvu sod 93 p v cenr ia die Kinopam Bwxt~c Arcs tSSAI i msjarshuge amounts afprio end sales dsm for scrcxaf ycsm hxr

couonixs. Universal u rhr Isrgcxr p4yer end rbc conlvned .'sSKSAmsxhcts;asses)ysbwashowcvcrsomcwbstfocuxcdon

fnnygbfG is of spnrorieuxriy equal uxv. 'u Svc 4rgxat toetitries. m t'ec smsgcr tountrixs x(vxucd s sxni-

Bsscd eo rxus xxatisl mremgsrmo dm c~udsnou issued e lief pLtnrc (Thc Cotnnmdon sbo cxatmncJ s posobk vcxricsl

Stxuseem of Obtrcrions sad rrqurucd duadrri trmusctlouxdsts frarvbvexre rlis'sy thsx gonyfghiG could forrdruc ciiurprririus

fromthc6v.msjois goisg hsrix zevrxa! vrsrsffoin sg SSA auu 'f gextr~nn xcfrwed to L. them sdmvnn snd promise rbexr
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«rusts r a TV.Lnd xadir«Tne Conm)is L~!!hund xb~ evidence ds&t .

the force)obute &I rival rc«x&rd cc&mpsmcb»i&u(J babe?sufi a
protrsb!e ararcg) fnr ger!dan&xnn.)

"i'» Cmmmbsiaa snslybed )cnr?ar the prk~gds. revca&«)I

a «oordinated pricfr4x policy among the majors. For tlist pux-

p»b a subset of the data )bared to the mbs of the mp I(s) bh-

gfe a)bau CDs!a«opposed ta s)ogle CD» maxf! Q3s and Jhums
«xib B&»re than one CDI n) t?ic op i: costa&acti was tued u)
compare average net wbolcsak prices between majors. I'nc par-
ties bavc cri6 ised thc Ccsunbrk&s fi» us~kg average pri.c.,sxgu-
i!&g diat 6iesc «xr»)d hc «Ifcc!ed by !Be&e prod!K.'&r«x « i~vs.
Ibe Ciomm(sr'nn h»rxheriuorc r~! "rdcd thefts)&c on rhc mp!00
albums to he jusrPJed by the fscx 6&ax xhese c )vc&ed 70 pri cern
ta 80 per cent of t'm ma(oi's tom( xaosic bales aran were chas con-
s&deci'd ieprsR&uanue

Th» &~6&sion emnnnad J)xee I'iw uirtnc " (I ) psralkdism
Li average net pncerg (2) likelihood o! us&ag list puce. {pubbchad

Iiriccb ti& dc&Isis or PPDs) a) fi»«l pab&rs to caordiustcsia pneau
aud !3) vrherlwr da majors'iicoun&s to slgniF&cant a&stoma&a

werc a)qpcd srd buff&cio)dy trs&ups&cut t»bc nb)nimrcx) tn each
i)d&cc

b) ag of 6nr fibv cnuutries, ih ~ Canna)Lriim e~namisu&

found &hat L)&«ne cess somr: ikg..te of psrallryiur. in 6&e pattern
of snusgc net; riccs bci&rreu tbc Ficv &n.c)ana Tbc prix differ-

ences h&s«eel& tne nb)tars gn)crs])y werc fimnd to be conc&ned

v'it)un s rclaauc(y narxncv Ivu&d.

ha en&tdricdi rcai&nm&c analy6s tevra)ed 6&sx liar pri-vs wive
potential fcusd points. ss rhr diyfniinccs h:&ween the vs&&orts

PPDs of rMrrcurmsjo~ ««re rcb6xd& rinse to onc snndwr sn &

even 6)uiugh csih xnaji&t hail high i&l&mlAO i)I diffcirar hbt
priccs, s cui) cn»II number nf H&ecc!acn»ared for d&r veer mstor-'tvor sales. &brae pocr& «eic s(so found tn he xrsasoaienr sc

&hey csn br gsx?«n'ed fmm da &nsjon csadnguss.
thc Comma&ion d(d aor find sigaRomt d&ffeiexb«- aa tbe .

aver»II i% count )eve)s between Sony snd BMG. (b& tbe mdivia-
usl m!Sx&)mcr I wc) howcvien di8crcncac bctwc-n rhr d«c~&ats

granted by thr rv&o mrrgisg parries were fmind to bc )ar~
enough to lcr thi Cammisdon conclude thar there wss no su(F&-

cia)t ahgnuunt is Lhe discount& m cctsbKcb existing caoi d&sated

behaviour.
Qmmics&on wear nri m aualysr )«briber rhe mar&ae&c

werc charaoerised by &sxures thu made them conduacv to co)-

)usiar«Akhougb tbe physicd ch"orscterciim nt CD albums snd
rhe ««) 6&ey are nmikemd sre relsliveiy h«&n&agency&, 6&eir coa.
ienx «itic found m be r»d&c) benangeneous, waicn ra" kes tacit
collusion morc oi(r&cu)L

ic CA&u&l »«cion ad'nw)edged d«1! +A.' '1 icxy a &'uces
coinpgica!ed mor'to!it. whi(e at rlic ssmr tia&c bad&nu that
mani!song nnl) s hmbed s of albums ',the rop 2C seBing
slbumc nf esrh major) wo»ld allow the recrtd roinpsniec tn
asses Lb&e prking for abour half of tbe &M m«&s. 1 he puhlkn.
tion of week!y b» hans iocludmg ales of e - h s)b&mh the liu.
red number af )a«rge customers snd tbc fxequent cont-«zc

bet«~ JI msiorb' Ja pcxsconei and the «+«))esa)eruretad=ic

«me!hund th be fsalimth)g co))uskhu. Hc wc)a, d)e dir»cu(6cs

ir: n:i&nitoring croam type i ol d&b«xsmt ' etc hnuul ra be bol

cts»risl arJ no evidence could he estab)!shed that rhc record

cx)mpr«bi ha&i solved this cx&x&rdinanim) pmh(rBL

)9a- thc Ca~le&an mve&6gatcd wbedwt rctJisdi&n

aga&sst rL satori was~hie~ wheker ebidenm of psst rats)-

muon coukl he tound. I bra p &teonal mccbanbaswere ideaa-

betb (1) s re:urn ta cr&mpenac~ bebsv&our; (2) euc(us&on of s
iicvmt &r ftxan camo&lanaab; and (3) mudiauon m different nm-
ket&:,PBH&sbix)g a:)bi i nhaeL ?lx &sever, no cbhdmce c.)uld be

c)tabbshcd d&at «oy or Lb&be mc! h&Jb (L&d bc u u& iu dc tucL&

rn fs&sich a devlato! Br thm e)T&I«6! rhreaxc in that JirecrLOB had
been n&sxk.

A(though x?ie Commission canarndcd d&at sn&r«.'L~n.e oi

pn«riug paraMism had been found, im cpu»be ac idcvxc cx)OLI

hc estsbluhcd i~«ding the ease~ of a caikcdw. dorniaam

I &s&uon ol du: f&ve ms jr&vs m sny & I 6)e Eaak «v&untncs.

Thc &M!Lit for oal&nc Clistfibiitii&i& a! &i)ubic &s rc)stl'rely

recent and )till smaB. 'fbe Cxi&nin«sian fr»nd d&st thc majors

had «s&nuhx ot cvcu stronger pnb)dcm io d&c iu *ct for whole-

s«)c h««h&cc) fux onhrw mubic than in rh» mark«n fiu xcc«&rJ&c)

i NSL. Priccs «i)srgrd for » c&vcs m online music provhlivs
&cure in a Bmited nmge hm dkrfe&vnt mage rights )rude s com-

)«&r&saa d&if&cu) The Comnuss&os Iound that the px)ces

«bsigrd tii i)rd&ue mnsrcpinv&ders did nnt ref)ect thee)st sav-

ii&r& that could 4'ch&rvixi m c'omp,.risan tn .be d&sbtribut&nn

of phys&ra) n:usic ia-nrd&sgs, hur concluded that there was not
su'.Firiear cviYiri&c" foi a boding of rsisxingcollrcdlv dominance

or d.sr rn&jecrim dominaaa: wss iikrly ii bc —.csmd by thc
!&silt Ycn»ifc.

For thee roc«nnrb !he c"x&lorn&scion c)cared the merger on
19 !u!c 2004, w&!hour candirinas nr ohh'gsxinns Imps)a, su
org nissrimn nf several iadcpcrdror m»sic'ompsniei, bss
ircendv c)«&genged the cksissm drcls&on af the Comm&&sinn

befoxe the CJl (Pendingcsse IL)hs!(th srr 0& C 0&ih& I august
2005, p 46L

Ia thc (5, rhe FTCI closed I» invaca~)6an on 28 Ju(y 2CC&4,

rmr dscw s~™ the CA)nsu&ss&an dc"idtd m dear the joint ven-

ture. Thc p&:!ies I:resented cmpixicJ evidence on Lhe disL&lm-

rim) nfwh,"gem)e p&) «nn~~ prim dispoicinn fnr same re)eam, snd
sn ecanomeiric s&l l)sic sho«hug 6)lr\vhnbcsli'pxicrs ci&tiki nxx

be re)bb)y predi=ed trom read pr«e. As ecarnmetric mLd)nis

slco «vw premnied aha)bing no c)uc"6on t~&ween cox)snhdarion

&s the industry and h&gher prices. In a pxess release. the PTC.

crated xhan "Througbour xbe course id Lh&dr rebpec6)w invesii-

g m ns, abc FTC aud me Cammissics& Cnmpetidoa Diagram's
ctsff cxs)s«»ml and cord&cmted wi.'h each mher under rhe~
ar d&cir 1')91 conprmrmn agreemcat and2 002 ctaiemem n( Best

~srdces oa Corqcradon &n rV»ager )nveimgadons. Detu)c cr«)-

a rrini. rhic roapcisrinn sre m)thxxunsxdy m&t L~

The authors grarefully achuo&aledgr Mare P&)rung's

ass)stance m pre)&ar&ug the arrid»

0?!«6&'I T! Il@b k((btu(b.'~) t".)6
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Antitrust

At Caphnalysh, we leverage

our knowledge oi markets.

industrial oqw)iNIti5in. and

iirm behaviour to Mmtify

economic and financial

issues relevant to your

unique antitrust concerns.

We apply economic theory

and quantitative methods

to individual mari~ tII

prepan coniprehensim

analyses aod Iseate clear.

comp lling, and persutisive

pr esentations of our

Gndhigs.

We employ a practical

approach - baia~ng the

sophist.ication of the

analysis with the oeeds o(

the case.
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